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COMMENTS
PROVISIONAL RELIEF IN
TRANSNATIONAL LITIGATION IN
THE INTERNET ERA: WHAT IS IN
THE US BEST INTEREST?
PANAGIOTA KELALI

I.

INTRODUCTION

Like most of his fellow students, John, a graduate student in a Chicago Law School, was searching the web looking for the best offers for his
summer vacations. During his research he came across the following advertisement: "Limited time offer: Watch the Olympics and enjoy your
summer in Greece! Special student price $1,500! The price includes round
trip airline tickets from the selected US cities to Athens and from there to
Rethymnon as well as 6 nights in the luxurious Hotel "LedraMarriot"' in
Rethymnon! Olympic Games tickets are extra. Click here for selected cities and Olympic events. Hurry! Offer expires soon!"1
Intrigued by the offer, John clicked on the link and was transferred
to a very elaborate and professional web page of the named travel agency
supposedly located in Athens, Greece, offering trips from certain U.S. cities to different destinations in Greece. Among the selected cities was
Chicago, where he lived. After navigating a while in the Web site John
was convinced that it was a serious and reliable agency and proceeded in
the purchase of the vacation package. He immediately received an e-mail
confirmation stating that his transaction was being processed and the
electronic tickets and vouchers would be sent to him via e-mail upon approval of the transaction by his credit card company. When, after a
couple of weeks John had still received nothing he tried to contact them.
To his surprise, the e-mail address provided in the Web site did not work
and the phone number was invalid. After several unsuccessful attempts
to contact the agency in Greece, he realized that he had been the victim
1. The following hypothesis is fictional.
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of a well-designed scam. Frustrated, he decided to alert the Federal
Trade Commission (FTC) of the fraudulent website which, in turn, informed him that he was not the only Chicago college student victimized
by it.
In the meantime, he started receiving alerts by his credit card company about large purchases and other credit card companies about unpaid balances. Apparently, somebody, possibly the same person had used
his name and the rest of his personal identifying information to open
credit card accounts and purchase expensive items over the Internet
spending large amounts of money. After several months, the FTC agents
managed to track the perpetrators and prepared to bring an action
against them. There was, however, a complication; the perpetrators were
Greek nationals and were located in Greece.
Some may think that there is some hyperbole in the previous hy2
pothesis; however, the situation described above is not that uncommon.
Every day more people fall victim to the newest form of consumer fraud,
Internet fraud. 3 The term "Internet fraud" is defined as referring generally to "any type of fraud scheme that uses one or more of the components of the Internet -such as chat rooms, e-mail, message boards, or
Web sites-to present fraudulent solicitations to prospective victims, to
conduct fraudulent transactions, or to transmit the proceeds of fraud to
2. See FTC, The Consumer Sentinel database, http://www.consumer.gov/sentinel/ (accessed Nov. 12, 2004) (containing more than three million consumer fraud complaints that
have been filed with federal, state, and local law enforcement agencies and private organizations, and maintained by the Federal Trade Commission (FTC)). Additional statistic
data and other information on Internet Fraud trends and reports are offered by the Internet Fraud Complaint Center (JFCC), a partnership between the Federal Bureau of Investigation (FBI) and the National White Collar Crime Center (NWCCC); see generally
http://wwwl.ifccfbi.gov/strategy/statistics.asp and http://www.ic3.gov/ (accessed Nov.12,
2004). The Internet Fraud Complaint Center (IFCC) became operative on May 8, 2000, as
a partnership between the National White Collar Crime Center (NW3C) and the Federal
Bureau of Investigation (FBI). In December 2003, the Internet Fraud Complaint Center
(IFCC) was renamed the Internet Crime Complaint Center (IC3). "IC3's mission is to serve
as a means to receive, develop, and refer criminal complaints regarding the rapidly expanding arena of cyber crime."; see National Fraud Information Center & Internet Fraud
Watch (NFIC), http://www.fraud.org and http://www.fraud.orginternet/intstat.htm (providing more information on illegal activity on the Internet); see generally http://www.nclnet
.orglabout/programs.htm#nfic and http://ndnet.org/advocacy/fraud/speechinternetfraud_
watch_09101997.htm (accessed Oct 30, 2004). The NFIC was originally established in 1992
by the National Consumers League, the oldest nonprofit consumer organization in the
United States, to fight the growing menace of telemarketing fraud by improving prevention
and enforcement. In 1996, the Internet Fraud Watch was created, enabling the NFIC to
offer consumers advice about promotions in cyberspace and route reports of suspected online and Internet fraud to the appropriate government agencies.
3. See generally Department of Justice, http://www.usdoj.gov/criminal/fraud/text/Internet.htm#What Is Internet Fraud (accessed Oct. 29, 2004) (discussing generally Internet
fraud).
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4
financial institutions or to other[s] connected with the scheme."
As the Internet's potential to serve as a powerful medium for international commerce expands, 5 so too does its attractiveness as a tool for
those who wish to commit illegal acts. 6 Indeed, the Internet has enhanced criminals' abilities to commit traditional crimes more efficiently
and anonymously and it7 has also created new opportunities for crime,
such as Internet crime.
As the level of international transactions and communications has
assumed increasing significance through Internet use, there has been a8
corresponding increase in the importance of international litigation.
However, the intangible and international nature of the Internet 9 complicates the relevant issues 10 when it comes to litigating a case of Internet fraud since the perpetrators are no longer hampered by the
existence of national or international boundaries and can be located anywhere in the world. The critical issues include a determinution of the

4. Id.
5. See William F. Fox, Jr., Electronic Commerce -an Outline of Issues in Going International,Fundamentalsof InternationalBusiness Transactions, SJ078 ALI-ABA 127, 129
(2004) (consisting of a short presentation of the revenue generated by e-commerce).
6. James E. Farnan, Dep. Asst. Dir., FBI Cyber Division, Testimony before House
Committee on Government Reform, The FBI's Cyber Division (May 15, 2003) (on file at
http://www.fbi.gov/congress/congress03/farnanOl5O3.htm); see also The Internet Crime
Complaint Center: 2003 Internet Fraud Report: January 1, 2003-December 31, 2003 5,
20 0
3http://www.ifccfbi.gov/strategy/2003-IC3Report.pdfwww/ic3.gov/media/annualreport/
IC3Report.pdf. (2003) (discussing Chart 1 of the Yearly Comparison of Complaints Received Via IC3 Website, where the continuously increasing number of complaints about the
various online fraud types is presented); see also The Electronic Frontier: the Challenge of
1, http'I/
Unlawful Conduct involving the use of the Internet, Appendix B. Internet Fraud 91
www.usdoj.gov/criminal/cybercrime/unlawful.htm (March 2000) [hereinafter The Electronic Frontier](consisting of the President's Working Group on Unlawful Conduct on the
Internet report).
7. Id; see also supra n. 2.
8. See generally Denis T. Rice, Problems in Running a Global InternetBusiness: Complying with Laws of Other Countries, 797 PLI/Pat 11, 68 (July 2004); Jeremy Gilman, Personal Jurisdictionand the Internet: TraditionalJurisprudenceFora New Medium, 56 Bus.
Law. 395, 409-10 (Nov. 2000).
9. ACLU v. Reno, 929 F.Supp. 824, 830 (E.D. Penn. 1996), affd, Reno v. ACLU, 521
U.S. 844 (1997) (stating that the Internet is "not a physical or tangible entity, but rather a
giant network which interconnects innumerable smaller groups of linked computer networks." The Internet is made up of computers and computer networks owned by governmental and public institutions, non-profit organizations, and private citizens. Id. at 831.
The resulting whole is a... global medium of communications -or cyberspace-that links
people, institutions, corporations, and governments around the world. Id.)
10. See generally FTC Commissioner Mozelle W. Thompson, The Challenges of Law in
Cyberspace - Fostering the Growth and Safety of E-Commerce, 6 B.U. J. Sci. & Tech. L. 1, 9
(Oct. 26, 1999); Eileen Harrington, Testimony, On-line Fraud and Crime: Are Consumers
32 0
0 1
Safe? (May 23, 2001) (on file at http'//energycommerce.house.gov/107/hearings/052
Hearing235/Harrington355.htm).

266

JOURNAL OF COMPUTER & INFORMATION LAW

[Vol. XXIV

forum where the suit should be brought,1 1 preservation of the status quo
pending determination of the dispute, 12 and status of transnational co13
operation on the issue of recognition and enforcement of judgments.
While all of the above issues are worthy of discussion, the first will
be dealt with only briefly. 14 By examining what the plaintiff in the
presented hypothesis could do to pursue his case, this comment will focus
primarily on the second and third issue by dealing with the different alternatives available to a U.S. plaintiff to preserve the status quo pending
determination of the dispute. 15 Indeed, establishing personal jurisdiction
over the foreign defendant will not benefit the U.S. litigant at all, even if
that action results in a favorable judgment, if the foreign defendant manages to move his assets and thus render himself judgment-proof. 16
Given the above determinations and the serious practical problems
posed by the litigation's transnational nature arising from the borderless
medium of the Internet, this comment will present the options available
to the U.S. plaintiff, namely, to use the remedies offered by the local
law' 7 (the law of the country where the assets are located) or the use of
the remedies offered by U.S. law in combination with bilateral or multilateral agreements regulating the respective issues.' 8 Given the fact
that the U.S. is not a party to any bilateral or multilateral treaty providing for the enforcement of its courts' judgments in other countries, the
only effective remedy available today to the U.S. litigant is to fight his
battle in a foreign country. 19
In this view, a presentation of the policy established by the big commercial partner of the U.S., the European Union (E.U,), 2 0 will necessa11. Infra Part II.A.
12. Infra Part II B.
13. Infra Part II.B (3).
14. Infra Part II.A.
15. Infra Part II B.
16. See Mary A. Nation, Grantinga PreliminaryInjunction FreezingAssets Not Partof
the PendingLitigation:Abuse of Discretion Or an ImportantAdvance in Creditors'Rights?,
7 Tul. J. Int'l & Comp. L. 367, 367-68 (1999) (citing Sir John Holt "If the Plaintiff has a
right, he must of necessity have a means to vindicate and maintain it, and a remedy if he is
injured in the exercise or enjoyment of it: indeed it is a vain thing to imagine a right without a remedy: for want of right and want of remedy are reciprocal.").
17. See infra Part II and III.
18. Id.
19. Id.
20. The European Union (E.U.) is a unique organization comprised by 25 Member
States. It is unique in that its 25 Member States have set up common institutions to which
they delegate some of their sovereignty so that decisions on specific matters ofjoint interest
can be made democratically at the European level (the so called "European integration") it
is not a State intended to replace existing states, but it is more than any other international organization. More information for the history and structure of the E.U. is available
at: http://europa.eu.int/abc/index_en.htm# (accessed Nov. 12, 2004). The E.U. has dealt
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rily follow as well as the presentation of the current international
initiatives 21 in the area of civil and commercial law, the Hague Confer-

with the issue of recognition and enforcement of judgments both final and provisional by
adopting the Brussels Convention (1968), now replaced by the COUNCIL REGULATION (EC)

No 4412001
MENT

OF

22

DECEMBER 2000 ON JURISDICTION AND THE RECOGNITION AND ENFORCEIN CIL
AND COMMERCIAL MATTERS; see Official Journal L 12 of

OF JUDGMENTS

16.01.2001, http://europa.eu.int/smartapi/cgi/sga-doc?smartapi!celexapiprod!CELEX
numdoc&lg=EN&numdoc=32001R0044&model=guichett (facilitating recognition and enforcement of judgments among members states without any special procedures thus rendering judgments more "exportable" between the member states).
21. In the area of criminal law, an international agreement has already been achieved.
The member States of the Council of Europe and the non-member States which have participated in its elaboration and creation have adopted the Convention on Cybercrime on
November 11, 2001, available at: http://conventions.coe.int/Treaty/EN/CadreListeTraites
.htm; http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=185&CM=7&DF
=9/12/2006&CL=ENG. The council of Europe is a multinational Organization created on 5
May 1949 which aims:
- To protect human rights, pluralist democracy and the rule of law:
- To promote awareness and encourage the development of Europe's cultural identity and diversity;

- To seek solutions to problems facing European society (discrimination against
minorities, xenophobia, intolerance, environmental protection, human cloning,
Aids, drugs, organized crime, etc.);

- To help consolidate democratic stability in Europe by backing political, legislative and constitutional reform.
General information available at: http://www.coe.int. The Council of Europe should not be
confused with the European Union. The two organizations are quite distinct. Most European Union states, however, are members of the Council of Europe. The member states of
the Council of Europe are: Albania (13.07.1995), Andorra (10.11.1994), Armenia
(25.01.2001), Austria (16.04.1956), Azerbaijan (25.01.2001), Belgium (05.05.1949), Bosnia
& Herzegovina (24.04.2002), Bulgaria (07.05.1992), Croatia (06.11.1996), Cyprus
(24.05.1961), Czech Republic (30.06.1993), Denmark (05.05.1949), Estonia (14.05.1993),
Finland (05.05.1989), France (05.05.1949), Georgia (27.04.1999), Germany (13.07.1950),
Greece (09.08.1949), Hungary (06.11.1990), Iceland (07.03.1950), Ireland (05.05.1949), Italy (05.05.1949), Latvia (10.02.1995), Liechtenstein (23.11.1978), Lithuania (14.05.1993),
Luxembourg (05.05.1949), Malta (29.04.1965), Moldova (13.07.1995), Monaco (05.10.2004),
Netherlands (05.05.1949), Norway (05.05.1949), Poland (26.11.1991), Portugal
(22.09.1976), Romania (07.10.1993), Russian Federation (28.02.1996), San Marino
(16.11.1988), Serbia and Montenegro (03.04.2003), Slovakia (30.06.1993), Slovenia
(14.05.1993), Spain (24.11.1977), Sweden (05.05.1949), Switzerland (06.05.1963), "The former Yugoslav Republic of Macedonia" (09.11.1995), Turkey (09.08.1949), Ukraine
(09.11.1995), United Kingdom (05.05.1949). The Observers to the Committee of Ministers:
Canada (29.05.1996), Holy See (7.03.1970), Japan (20.11.1996), Mexico (1.12.1999) - United
States of America (10.01.1996). The Observers to the Parliamentary Assembly: Canada
(28.05.1997), Israel (2.12.1957), Mexico (4.11.1999) available at: httpJ/www.coe.int/T/E/
Com/AboutCoe/Memberstates/default.asp (last updated Oct. 2004). http://conventions.coe
.int/Treaty/Commun/ListeTableauCourt.asp?MA=49&CM=16&CL=ENG.
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ence on Private International Law, 2 2 and the ALIIUNIDROIT Principles
23
and Rules.
Acknowledging that a multinational Treaty for the recognition and
enforcement of judgments based on the E.U. paradigm require at least a
minimum harmonization of substantial laws. Therefore, it is not likely
to be accepted in the world, as we know it today. 2 4 This comment will
conclude that it is, nonetheless, possible and imperative 2 5 for the United
States to initiate a series of negotiations with countries with similar legal systems seeking the conclusion of bilateral or regional treaties, following the example of the E.U. and E.F.T.A. countries. 2 6 It is argued
that the ALI/UNIDROIT Principles and Rules provide the proper basis
and the Hague Draft Convention on Jurisdiction and Foreign Judgments
in Civil and Commercial Matters provides the appropriate forum for the
U.S. and other participating nations to discuss and attempt to resolve
the controversies and the subsequent objections voiced. It is in the best
interests of the American litigants to work for the adoption of the Hague
Convention. In the meantime, it is also imperative that other more limited agreements are adopted before the issues discussed in this comment
start gravely tormenting and potentially suffocating businesses and consumers, especially in the borderless space of Internet and ever-growing
on-line transactions.27
II. BACKGROUND
When the Internet was created in 1969, as an experimental project
of the Advanced Research Project Agency that was essentially a network
of linked computers owned by the military, defense contractors, and university laboratories conducting defense-related research, 28 nobody antic22. The Hague Conference on private international law is a global inter-governmental
organization. More information is available at http://hcch.e-vision.nl/index-en.php?act=
text.display&tid=26; http://hcch.e-vision.nl/index-en.php (accessed Oct. 30, 2004).
23. Draft Principles of Transnational Civil Procedure, UNIDROIT 2004, Study LXXVI
- Doc. 11, titled Joint American Law Institute / Unidroit Working Group On Principles
And Rules Of Transnational Civil Procedure, http://www.unidroit.orglenglis/workprogramme/study076/s-76-11-e.pdf (Feb. 2004); see also http://www.unidroit.org/english/publications/proceedings/2004/study/76/s-76-lle.pdf.
24. The cultural, ethnological, historical and political differences between nations
render this task practically impossible; see discussion infra Part II and III.
25. This statement reflects the personal opinion of the author.
26. The European Free Trade Association (EFTA) was founded in 1960 on the premise
of free trade as a means of achieving growth and prosperity among its Member States as
well as promoting closer economic co-operation between the Western European countries.
Today the EFTA members are Iceland, Liechtenstein, Norway and Switzerland. More information available at: http://secretariat.efta.int/Web/EFTAAtAGlance/introduction (accessed Nov.10, 2004).
27. See infra Part II A.
28. See ACLU, 929 F. Supp. at 830-31.
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ipated its explosive growth and use. The growth of the Internet has
already facilitated the globalization of financial markets and the rise of
electronic commerce. 29 Communications over the Internet allow unparalleled opportunities for education, research, commerce, and
30
entertainment.
In spite of difficulties, individuals and businesses have continued to
expand their online activities and the Internet has become, for an increasing amount of people, an everyday necessity. 3 1 In the U.S., the
number of people shopping or paying their bills online doubled between
December 1998 and August 2000.32 Very few people would dare say that
the advent of the Internet has been anything but beneficial to the global
civilization both economically and socially.

A.

WHERE TO BRING THE LEGAL ACTION WHEN THE PERPETRATOR OF
THE INTERNET

FRAUD Is A

FOREIGN NATIONAL OUTSIDE THE

UNITED STATES

A plaintiff, such as the plaintiff in the given hypothesis, will wish to
know where it is most advantageous to begin the litigation. In commercial matters that decision will more likely have been made as part of the
initial contractual negotiations. 3 3 However, in a case like the one in the
given hypothesis, jurisdiction is not dealt with expressly; "In these circumstances, a prospective plaintiff will need to consider the relative mer34
its of alternative fora."
29. See The emerging digital economy II, Chapter 1, https://www.esa.doc.gov/reports/
EDE2report.pdf (accessed Oct. 30, 2004); see also generally William Crane, Legislative Updates: The World-Wide Jurisdiction:An Analysis of Over- Inclusive Internet Jurisdictional
Law and an Attempt by Congress to Fix It, 11 DePaul-LCA J. Art & Ent. L. 267 (2001)
(citing Eugene R. Quinn, Tax ImplicationsFor Electronic Commerce Over the Internet, 42 J.
Tech. L. & Pol'y 1 (1999)).
30. See generally The Electronic Frontier.
31. Digital Economy 2002, Chapter 2: The Evolving Online Environment, the Commerce Department's fourth annual report on the information technology (IT) revolution,
(available at: http://www.esa.doc.gov/pdf/DE2002-CH2.pdf) (accessed Oct. 30, 2004) http://
www.esa.doc.gov/reports/DE2002-CH2.pdf.
32. Id.
33. Restatement (Second) of Conflict of Laws § 187(1). For a critique of traditional
choice-of-law approaches, see generally William L. Reynolds, Symposium: The Silver Anniversary of the Second Conflicts Restatement: Legal Process and Choice of Law, 56 Md. L.
Rev. 1371 (1997). For a presentation of choice of law as applied in cyberspace see generally
Philip Adam Davis, The Defamation of CHOICE-OF-LAw in Cyberspace: Countering the View
that the Restatement (Second) of Conflict of Laws is Inadequate to Navigate the Borderless
Reaches of the Intangible Frontier, 54 Fed. Comm. L.J. 339 (2002).
34. Dennis Campbell & Dharmendra Popat, EnforcingAmerican Money Judgments in
the United Kingdom and Germany, 18 S. Ill. U. L.J. 517, 518 (1994).
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1. Bring An Action Against The PerpetratorIn The Country Where He
Is Located
One of the most important factors that a plaintiff should consider is
the location of the defendant and the defendant's assets. 35 The juridical
advantages to be gained by choice of forum is also relevant. 3 6 Specifically, it may be convenient to bring a suit in the country where the dis37
pute occurred, even if the defendant is elsewhere.
That option practically means that the plaintiff would be obliged to
contact local authorities and attorneys who could proceed in the necessary legal actions in that country. The plaintiff might have to travel to
that foreign country, understand the applicable national laws, 38 and
take the necessary actions to pursue the defendant. Obviously, that demands a substantial amount of time and financial resources, 3 9 especially
if the plaintiff has to be physically present in the foreign forum. It is
clear that it would be extremely difficult for the average consumer to
initiate such an endeavor, 40 unless the case involves a meaningful
41
amount of money or a law enforcement agency represents the plaintiff.
35. Id. at 518.
36. See generally Daniel J. Dorward, The Forum Non Conveniens Doctrine and the JudicialProtection Of Multinational CorporationsFrom Forum Shopping Plaintiffs, 19 U. Pa.
J. Int'l Econ. L. 141 (1998).
37. Id.
38. It is not considered necessary for the purpose of this comment to proceed in a more
detailed analysis of the Greek legal system; see infra n. 42. The Greek Code of Civil Procedure is available in Greek at: http://users.otenet.gr/-aantz/kratosnomoi.htm (accessed Nov.
14, 2004).
39. See e.g. in the area of international criminal investigation and litigation Mark
Rasch, "Cybercrime treaty flawed, but needed. It may be controversial, but the COE treaty
is desperately needed to battle global cybercrime," http://www.securityfocus.com/columnists/11 (July 22, 2001) (stating that "The old method of obtaining evidence across borders
was for the 'competent authority' of one nation-usually the ministry of Justice-to make a
request under a 'letters rogatory' of the competent authority of the requested nation (frequently a court or quasi-judicial body) for assistance with subpoenas, interviews, documents, or other compulsory process. The process, slow and cumbersome in the best of
circumstances, could delay an ongoing investigation by months or years-an eternity in
cybercrime cases. While the more streamlined M-LAT process-a request from one law
enforcement agency to a sister agency for Mutual Assistance in Legal Affairs, was faster
and more efficient, not all nations have adopted such bilateral treaties, particularly with
respect to the relatively new problem of cybercrime.").
40. For a presentation of the issues arising in cases involving foreign litigants, see E.
Charles Routh, AL-ABA, Dispute Resolution - Representing the Foreign Client in Arbitration and Litigation, in Going International, Fundamentals of International Business
Transactions SJ078 AL-ABA 481, 484 (2004).
41. For instance the Federal Trade Commission (FTC). For a more detailed presentation of FTC's mission in protecting the consumer in the Internet see generally Eileen Harrington, Protecting the consumer in the cyberspace: the FTC's perspective, 3 0. 3 No
Elec.Banking L& Com. Rep 7 (1998).

20061 PROVISIONAL RELIEF IN TRANSNATIONAL LITIGATION

271

There is, however, another issue one should worry about the diver42
sity of the law: our hypothesis dealing with the legal system of Greece
(member of the E.U. and the Western Civilization in general) does not
exhibit the magnitude of potential diversity between countries' legal
principles.4 3 However, there are cases where inadequacy of national
laws and international cooperation has been obvious. The example of the
"I Love You" virus released in spring of 2000, paralyzed businesses
across the globe and caused billions of dollars in damages. 44 The fact
that conduct is illegal in one country does not necessarily mean it is ille45
gal, thus actionable, in another country.
42. For a brief presentation of the Greek legal system, see Dimitrios Ph. Christodoulou,
Introduction to the Greek Legal System, http://jurist.law.pitt.edu/world/greececor2.htm (accessed Nov. 13, 2004). General information on Greek law in English is available by the
Library of Congress at http://www.loc.gov/law/guide/greece.html (accessed Nov. 13, 2004)
and the University of Pittsburgh School of Law at: http://jurist.law.pitt.edu/world/greece
.htm (accessed Nov. 13, 2004).
43. There is no doubt that the conduct of the perpetrator in our hypothesis is both a
criminal act punishable under the Penal Code of Greece art. 452 (fraud) and gives grounds
for a civil law suit under the Greek Civil Code art. 914. Both documents are available at the
Greek legal database "NOMOS" available only in Greek on a website without free access,
available at: http://lawdb.intrasoftnet.com (accessed Nov. 13, 2004).
44. In spring of 2000, the "I Love You" virus that attached itself to email lists paralyzed businesses across the globe and spread with alarming speed across international borders. Damage caused by the "ILove You" virus may have reached $10 billion. See Patricia
L. Bellia, Chasing Bits across Borders, 2001 U Chi Legal F 35, 36 (2001); see also Jay
Fisher, The Draft Convention on Cybercrime: PotentialConstitutionalConflicts, 32 UWLA
L. Rev. 339, 340-41 (2001) (describing how the prosecution of the confessed culprit, a computer student in Manila, Philippines named Onel A. de Guzman was hindered by the fact
that the Philippines had no computer laws within its criminal statutes when he was arrested but the most applicable law Guzman could be prosecuted under was one addressing
credit card theft if the suspect used stolen data to obtain Internet services. Additionally:
"In February 2000, a huge denial-of-service attack crippled many large websites in the
United States, such as Yahoo!, Amazon.com, and eBay.com. Investigators believe this attack was coordinated by a group of computer criminals working in concert. A problem for
American prosecutors is they could only trade information and advice with some of the
jurisdictions. For example, Department of Justice lawyers were in close contact with Canadian prosecutors who charged a Montreal juvenile allegedly involved in the denial-of-service attack. These examples highlight the frustrating disunity and lack of coordination
facing international law enforcement regarding the Internet." Id. at 341.
45. Even among countries such as France and the U.S., which have traditionally cooperated politically and commercially, the different legal approaches to the same case may
result in very different judgments. The recent lawsuit brought by the L.I.C.R.A and
FRENCH UNION OF JEWISH STUDENTS against YAHOO! Inc & YAHOO FRANCE
before the County Court of Paris, for providing access to an auction site "for nazi objects
and to any other site or service that may be construed as constituting an apology for nazism
of contesting the reality of nazi crimes." that resulted in the issuance of No Rg 00/05308:
The county court of Paris L.I.C.R.A and FRENCH UNION OF JEWISH STUDENTS vs.
YAHOO! Inc & YAHOO FRANCE, for providing access to auction of Nazi memorabilia in
contravention of French law criminalizing the promulgation of nazi propaganda is an obvious example. In Yahoo! Inc. v. La Ligue Contre Le Racisme et L'Antisemitisme, 145 F. Supp.
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2. Bring An Action Against The PerpetratorIn The U.S. - Obtain
Jurisdiction
A U.S. court cannot adjudicate cases and render binding decisions on
46
the parties unless it has "personal jurisdiction" over the defendant.
Personal jurisdiction is critical to the parties involved in any legal action
because a judgment rendered by a court without proper personal jurisdiction will not be enforced if properly challenged. 47 In the U.S., the
courts determine if personal jurisdiction over a non-resident is proper
(unless a federal statute expressly provides jurisdiction in a given matter) and use a two-step analysis. First, they apply the state's long-arm
statute.4 8 Second, if the long-arm statute grants jurisdiction to the
2d 1168 (2001), U.S. District Judge Jeremy Fogel, of the Northern District of California,
refused to enforce the French court's order that Yahoo prevent French residents from viewing Nazi memorabilia in its on-line auctions. For the complete article on the subject, see
Tamara Loomis, Internet Companies Sighing With Relief, for Now, New York Law Journal,
(Nov. 15, 2001) available at: http://www.law.com/cgiin/gx.cgi/AppLogic+FTContentServer?
pagename=LawNiew&c=article&cid=ZZZGFYJV1UC&live=true&cst=l&pc=O&pa=O&s=
News&ExpIgnore=true&showsummary=0 www.law.com; see also generally, Michael Traynor, Conflict of Laws, Comparative Law, and The American Law Institute, 49 Am. J. Comp.
L. 391 (2001). This case has been overturned after long litigation (see Yahoo! Inc. v. La
Ligue Contre Le Racisme, 433 F.3d 1199, 2006 U.S. App. LEXIS 668 (9th Cir. Cal. 2006).
But Judge Fogel's concerns voiced in the dissent of the latest decision demonstrates the
potential problems.
46. Shaffer v. Heitner, 433 U.S. 186, 199 (1977).
47. See e.g., Burnham v. SuperiorCourt of California, 495 U.S. 604, 608-09 (1990).
48. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 289-90 (1980) (stating
that jurisdiction could be tested properly by looking at statutory and constitutional standards). All of the states in the union have created "long-arm" personal jurisdiction statutes
that are either specific as to when or how a court can assert jurisdiction or phrased generally by granting jurisdiction "consistent with the requirements of Due Process." Illinois
Compiled Statutes 735 ILCS 5/2-209 provides Illinois' requirements for exercising longarm jurisdiction. Subsection (a) contains examples of jurisdictional submissions by the defendant to Illinois' state courts and the federal district courts of Illinois among which: "The
commission of a tortious act within this State." Under subsection (a)(2), a court will consider a defendant like the one in our hypothesis to have submitted to the jurisdiction of
Illinois by committing the tortuous act of fraud if it finds that the act of electronically
soliciting, selling and later entering John's home computer to steal information was an act
committed "within the state" under Illinois law. Examining existing decisions in Illinois
containing similar facts and circumstances may allow us to accurately predict what the
courts would consider in deciding an issue like this. Subsection (c) allows the court to exercise jurisdiction on any basis allowed under the Illinois Constitution and the United States
Constitution. "A court may also exercise jurisdiction on any other basis now or hereafter
permitted by the Illinois Constitution and the Constitution of the United States." Thus,
under subsection (c), if the contacts between the defendant and Illinois are sufficient to
satisfy the Due Process requirements, then the requirements of both the Illinois long-arm
statute and the United States Constitution have been met, and no other analysis is necessary. Illinois' long-arm statute provides several situations in which a party may be subject
to the jurisdiction of Illinois' state courts. See 735 Ill. Comp. Stat. 5/2-209 (2000). See International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). In FMC Corp. v. Varonos, 892

2006] PROVISIONAL RELIEF IN TRANSNATIONAL LITIGATION

273

court, then the court must determine if the exercise of personal jurisdiction over the defendant complies with Due Process under the U.S.
49
Constitution.
Although numerous courts have now tried to apply the traditional
principles of personal jurisdiction to electronic activities, 50 when viewed
F.2d 1308, 1313 (7th Cir. 1990), the Seventh Circuit held that the defendant's act of sending communications in the form of telexes and telecopies from Greece that contained misrepresentations designed to defraud the plaintiff in Illinois were tortious acts committed in
Illinois. In InternationalStar Registry of Illinois v. Bowman- Haight Ventures, Inc. 1999
U.S. Dist. LEXIS 7009 (1999), an Illinois federal court held that it had personal jurisdiction
over a defendant whose web site contained information that constituted trademark infringement and violations of the Lanham Act, a federal statute, against the plaintiff in
Illinois.
49. The Fifth Amendment provides that no person shall be "deprived of life, liberty, or
property, without due process of law .... ," U.S. Const. amend. V. The Fourteenth Amendment provides that no State shall "deprive any person of life, liberty, or property, without
due process of law. . . ." U.S. Const. amend. XIV, § 1. The Due Process Clauses of both the
Fifth and Fourteenth Amendments prevent the binding judgment of a foreign jurisdiction
over an individual that ". . . has ... no meaningful 'contacts, ties, or relations."' with that
given jurisdiction. The Supreme Court delineated the method to be used in the determining
jurisdictional issues in its decisions InternationalShoe, 326 U.S. at 316 and World-Wide
Volkswagen, 444 U.S. at 292. In InternationalShoe Co. v. Washington, the Court modified
the traditional requirement of the physical presence of the defendant within a state to
properly assert jurisdiction. The Supreme Court utilized a test of minimum contacts, fair
play, and substantial justice to enable courts to achieve specific jurisdiction. According to
the aforementioned test, even where the defendant is absent, he may be deemed "present"
within a forum state in satisfaction of the Due Process Clause, if that person has certain
"minimum contacts" with the forum state "such that the maintenance of the suit does not
offend 'traditionalnotions of fair play and substantialjustice." The Court quoting Milliken
v. Meyer, 311 U.S. 457, 463 (1940) stated: The "fair play and substantial justice" standard
is deemed satisfied by certain minimum contacts because a person or corporation that conducts "activities within a state ... enjoys the benefits and protection of the laws of that
state." In World-Wide Volkswagen, 444 U.S. at 297, the Court furthered the International
Shoe doctrine in which the foreseeability of involvement in the forum state and purposeful
availment of the laws of the state became part of the Due Process jurisdictional test. According to the Court's reasoning, the defendant's minimum contacts must be in "conduct
and connection with the forum jurisdiction ... such that he should reasonably anticipate
being haled into court there." because this requirement serves both to protect "the defendant against the burdens of litigating in a distant or inconvenient forum" and ensuring
that the states "do not reach out beyond the limits imposed on them by their status as
coequal sovereigns." Id. at 292. Consequently, a nonresident defendant may not be sued in
a forum unless: (a) he has established sufficient "minimum contacts with [the forum] such
that the maintenance of the suit does not offend traditional notions of fair play and substantial justice." The "minimum contacts" requirement is deemed satisfied if the nonresident "purposefully availed" himself of the benefits of doing business in the forum state.
(BurgerKing Corp v. Rudzewicz, 471 U.S. 462, 467-77 (1985)); and (b) the nonresident's
conduct and connection with the forum [must be] such that he should "reasonably anticipate being haled into court there." Blumenthal v. Drudge, 992 F. Supp. 44, 53-58 (D.C.
1998).
50. See id. at 57-59.
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in total, the courts are still trying to find their way and consequently the
criteria used in each case are not always consistent or clear. 5 1 The court
in Zippo Mfg. Co. v.Zippo Dot Com, Inc., 52 set forth an important guide
to determine whether constitutional requirements are satisfied in the
borderless cyberspace. The court stressed that the constitutional requirement of minimum contacts and purposeful availment must be
looked at in light of the defendant's activity on the Internet. 53 The court
also established a sliding scale of activities, which may be used to deter54
mine whether personal jurisdiction is constitutionally exercised.
51. For instance, Inset Systems, Inc. v.Instruction Set, Inc, 937 F. Supp. 161, 164-65
(D.Conn. 1996) was a case involving a trademark infringement suit brought in the United
States District Court for the District of Connecticut by Inset Systems, a Connecticut corporation against Instruction Set, a Massachusetts corporation (each corporation had its principal place of business in its respective state of incorporation). The defendant's contacts
with the forum state consisted solely of its Web page since it maintained no offices or employees in Connecticut, nor conducted regular business there. The district court faced with
the jurisdictional issue examined first whether the defendant's conduct satisfied Connecticut's long-arm statute and second the minimum contacts requirement of the Due Process
Clause of the Fourteenth Amendment. The court reasoned that the defendant, by the very
nature of the Web, "ha[d] been continuously advertising" in Connecticut and therefore had
solicited in a "sufficiently] repetitive nature to satisfy . . .Connecticut['s] long-arm statute." Furthermore, the court held that due process was satisfied because the defendant
reasonably could have anticipated being haled into court in Connecticut since it had "purposefully availed itself of the privilege of doing business within the State" through its Web
page. Maintenance of the suit did not offend traditional "notions of fair play and substantial justice," because the defendant resided near Connecticut and the state had an interest
in adjudicating the dispute. The United States District Court for the Eastern District of
Missouri reached a similar conclusion in Maritz, Inc. v. Cybergold, Inc., another case involving a trademark infringement suit brought by Maritz, a Missouri corporation, against
Cybergold, a California corporation. The district court, after concluding that the defendants' activities satisfied the "commission of a tortious act" provision of Missouri's long-arm
statute, further asserted that due process requirements were satisfied. According to the
Court's reasoning that since Cybergold "consciously decided to transmit advertising information to all Internet users" and its webpage had been accessed by Missouri residents, the
"minimum contacts" factor had been satisfied and personal jurisdiction over the defendant
was proper. Maritz Inc. v.Cybergold Inc., 947 F. Supp. 1328, 1333 (D.Mo. 1996). Applying
the Inset reasoning to the case, the court further concluded that Cybergold had "purposefully availed itself of the privilege of doing business" within Missouri, and that "traditional
notions of 'fair play and substantial justice"' were thus satisfied.
52. Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1123-25 (W.D. Pa. 1997).
53. Id. The Court expressed the rationale "that the likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of
commercial activity that an entity conducts over the Internet."
54. Id. This scale may generally be described as: i) the defendant actively doing business on the Internet (selling products or services into the forum jurisdiction in which case
jurisdiction will be found); (ii) the defendant maintaining interactive web pages where
users can exchange information with the host computer (again jurisdiction is likely appropriate if the exchange involved the forum state); and (iii) the defendant maintaining "passive" web sites, i.e., sites that merely provide information or advertisements for users to
view (where personal jurisdiction is likely inappropriate). Applying the aforementioned
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Returning to the facts of the given hypothesis, the conduct of the
Greek defendant satisfies the Due Process requirements since he maintained an interactive commercial web site where he specifically targeted
Chicago students in order to defraud them. With these considerations in
mind, the court should have no reluctance in establishing personal jurisdiction over the Greek defendant both on grounds of the state's statute 5 5
56
and the Due Process requirements.

B.

SECURE

SATISFACTION OF FUTURE JUDGEMENT: How CAN
FREEZE DEFENDANT'S ASSETS LOCATED ABROAD?

You

Establishing personal jurisdiction will not prove useful to the U.S.
plaintiff if the foreign defendant succeeds in moving or dissipating his
assets. 57 A pre-judgment court order preventing the defendant from dissipating them is thus necessary. Again, the transnational nature of litigation arising from the borderless medium of the Internet poses serious
practical problems. 58 In general, a plaintiff might use either the remedies offered by the law of the country where the assets are located or use
the remedies offered by the plaintiffs law in combination with bilateral
or multilateral agreements regulating the respective issues. 59

reasoning the court declined to find personal jurisdiction simply because the non-resident
defendant owned and operated a web site accessible from the forum jurisdictions.
55. See supra n. 48 discussion of the Illinois' long-arm statute.
56. See supra n. 48-49 discussion of the Due Process requirements.
57. Lawrence Collins, The TerritorialReach of Mareva Injunctions, 105 L.Q. Rev. 262,
262 (1989) (arguing how defendants easily become judgment proof by removing their assets); see Rhonda Wasserman, Equity Renewed: PreliminaryInjunctions to Secure Potential
Money Judgments, 67 Wash. L. Rev. 257, 262 (1992) (detailing situation in which court
could not hinder defendant from effectively making himself judgment proof).
58. See Nation, supra n. 16, at 368.
59. See George A. Bermann, ProvisionalRelief in TransnationalLitigation, 35 Colum.
J. Transnat'l L. 553, 555 (1997) (stating: "Some judicial interactions occur more or less
routinely, and national legal systems have tended to respond to these interactions with
more or less conventional solutions; in the U.S., these solutions sometimes may be found in
treaties or in statutes (typically, though not invariably, federal). Service of process abroad
is a good example, for both the United States Code and the Hague Service Convention (to
which the United States is a party) address that issue with some specificity. The same may
be said about cooperation in making evidence from U.S. sources available for use in litigation abroad, and vice versa. As to recognition and enforcement of foreign country judgments, another perennial "inter-jurisdictional" issue, state rather than federal legislation
plays the dominant role.").
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1.

Pre-JudgmentAttachment In Greek Legislation: "Security
Measures"

Greece, like most other European civil law countries, 60 recognizes
the need for prejudgment attachment orders. This type of attachment
order is known as "security measures." 6 1 The requirements for their
granting are set forth in the Code of Civil Procedure in articles art. 682
seq.6 2 Article 682 (1) of the Code of Civil Procedure gives the Court of
First Instance the power to issue security measures order to protect or
preserve a right in cases of emergency or in order to avoid imminent
63
danger.
To obtain such a remedy, the plaintiff must meet the "urgency and
danger criteria,"64 which requires the plaintiff to prove that the judgment's execution would be frustrated or made substantially more difficult 6 5 without the order. Practically, that would mean that the
defendant is attempting to make himself judgment-proof by removing or
otherwise dissipating his assets. The plaintiff must also provide evidence to "demonstrate the principal of the debt and even its amount, as
precisely as possible" 66 and show there is a fair likelihood of success on
the merits. 6 7 The president of the Court of First Instance orders the security measures that usually include the provisional attachment of all
68
the assets of the debtor, immobile and mobile, tangible or intangible.
The attachment may also be served on a third party such as a bank.
The application for the order of attachment or seizure must include the
amount of the claim and the amount that a defendant may have to deposit to have the order removed. 6 9 The court has the discretion to order
the measures it deems appropriate for each case but at no time should
the measure result in the complete and permanent satisfaction of the
70
right, the preservation of which is asked.
60. See generally Manuel Juan Dominguez, Using prejudgment attachments in the European Community and the U.S., 5 J. Transnat'l L. & Pol'y 41 (1995) (discussing the prejudgment attachments in France and in Germany).
61. The special procedures for the issuance of an order of security measures are described in articles 683-703 of Greek Code of Civil Procedure.
62. Greek Code of Civil Procedure, available in Greek at: http://users.otenet.gr/-aantz/
kratosnomoi.htm (accessed Nov.14, 2004).
63. Code of Civil Procedure art. 682 (1).
64. Id. There is substantial case law on the requirements for conservatory measures in
the Greek legal database "NOMOS" available only in Greek on a website without free access at: http://lawdb.intrasoftnet.com/ (n.d.).
65. Id.
66. Greek Code of Civil Procedure art. 688.
67. Id.
68. Greek Code of Civil Procedure art. 682-703.
69. Id.
70. Id.
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The measures are revocable. 71 A defendant may petition to revoke
the order by claiming, for instance, changed circumstances, absence of
imminent danger, or that the plaintiff has not instituted the seizure proceedings in the main action. 72 The court, at its discretion, may then impose a time limit (not less then 30 days) on the plaintiff to begin such
proceedings. The plaintiffs failure to do so will cause the order to be
73
revoked.
Greece is a signatory to the Brussels Convention. 74 Article 24 would
allow plaintiffs from the E.U. to make use of the "security measures."
The question posed when dealing with a case like the one in the given
hypothesis is whether the "security measures" may be employed by nonE.U. plaintiffs as well. 7 5 The problem is based on the plain language of
articles 683 and 693, according to which, the measures are ordered by
the Court that has jurisdiction over the subject matter underlying the
"security measures." 76 Furthermore, within a reasonable time, not less
then 30 days, 77 the plaintiff must bring an action against the defendant
before the competent Greek Court.
So, can a plaintiff who is adjudicating an action in the United States
ask a Greek court to attach a defendant's assets, which are held in
Greece? There is no explicit provision as to that in the Greek Code of
Civil Procedure. 78 However, following the general provisions on the recognition and enforcement of foreign judgments one might argue that this
is possible if, before this attachment can occur, the plaintiff show that
the foreign judgment issued by the foreign court, vested with jurisdiction
over the subject matter, will be susceptible to recognition and enforcement in Greece. 79 To decide on this issue the Greek Courts (in absence
of an international agreement) examine both the procedural and the sub71. Id.
72. Id.
73. Greek Code of Civil Procedure art. 693.
74. 1978 O.J. (L 304) 77. The Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters was signed in Brussels on September 27, 1968 (full
text available at: http://www.jus.uio.no/lm/ec.jurisdiction.enforcement.judgements.civil
.commercial.matters.convention.brussels. 1968/doc.html.
75. For more information on how the French and German legal system deal with this
problem; see generally Dominguez, supra n. 60, at 41.
76. Greek Code of Civil Procedure art. 683, 693.
77. Greek Code of Civil Procedure art. 693.
78. After substantial research in the Greek legal database "NOMOS" available only in
Greek on a website without free access, at http://lawdb.intrasoftnet.com/, the author had
not been able to find important case law on the specific subject.
79. Greek Code of Civil Procedure art. 323 and 780. There is important case law on the
specific subject available in the Greek legal database "NOMOS". Specifically on the recognition and enforcement of preliminary injunctions the Appellate Court of Pireas in a recent
decision refused to enforce a prejudgment order issued by an English Court finding that
this judgment conflicted with the Greek public policy, 110/2004 (350985).
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stantial law applied in the case in order to ensure that the foreign judgment would not conflict with the fundamental principals governing civil
litigation in Greece and their public policy.8 0
2.

U.S. System: Attachments v. Injunctions

Contrary to most civil law countries' courts,8 1 American courts have
always been reluctant to provide prejudgment relief 8 2 Nevertheless,
two general preliminary remedies8 3 are available to plaintiffs who want
to freeze defendant's assets pending trial.8 4 Depending on whether the
plaintiffs seek remedies at law or in equity, they may apply respectively
86
for prejudgment attachments8 5 or preliminary injunctions.
i.

The Prejudgment Attachment

The provisional relief provided by Rule 6487 "Seizure of Property or
Person" "attaches" the defendant's property and thus prevents the dissipation of assets prior to a judgment on the merits. Rule 64 provides in
pertinent part: "[All remedies providing for the seizure of the person or
property for the purpose of securing satisfaction of judgment ultimately
to be entered in the action are available under the circumstances and in
the manner provided by the law of the state in which the district court is
held [. . .188 The remedies thus available include arrest, attachment,
garnishment, replevin, sequestration, and other corresponding or
equivalent remedies, however designated and regardless of whether by
state procedure the remedy is ancillary to an action or must be obtained
80. Id. One should note at this point that the Greek legal system is very similar to the
French and German systems; therefore, it would be useful to examine how those two civil
law systems deal with this issue. See for instance Dominguez, supra n. 60, at 41, and
Campell & Popat, supra n. 34, at 517.
81. Id; See short discussion above, Part II B(1).
82. See Douglas Laycock, The Death of the IrreparableInjury Rule, 103 Harv. L. Rev.
687, 775 (1990); see also Lars E. Johansson, comment, The Mareva Injunction:A Remedy in
the Pursuitof the Errant Defendant, 31 U.C. Davis L. Rev. 1091, 1098 (1998).
83. The author chose not to examine the other remedy available, the Temporary Restraining Order, because of its time limitation.
84. See generally Laycock, supra n. 82, at 687; see also Wasserman, supra,n. 57, at 262
(discussing how the attachment statutes are poorly designed to reduce the plaintiffs risk
that the defendant will attempt to render herself unable to satisfy the expected money
judgment by hiding or dissipating assets and how Courts should overcome their reluctance
to issue preliminary equitable relief since they can effectively reduce the risk of harm to
plaintiffs without interfering with the rights of innocent third parties by granting preliminary injunctions to bar the dissipation of assets).
85. See Wasserman, supra n. 57.
86. Id.
87. Fed. R. Civ. P. 64.
88. Id.
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by an independent action."8 9 Consequently, the prejudgment attachment is a statutory remedy that varies from state to state.90 Courts issue prejudgment attachments to provide security for plaintiffs' claims, if
a plaintiff shows the validity of his claim and the likelihood that the defendant will dissipate his own property. 9 1 Attachment orders ordinarily
create security liens in defendants' targeted assets. 9 2 The assets must
be located within the court's jurisdiction. 93 The prejudgment attachment requires in-rem jurisdiction.
ii. The PreliminaryInjunction
When a plaintiff ultimately seeks equitable remedies, they may apply for preliminary injunctions. The preliminary injunction is predicated
upon Rule 65 and has traditionally been defined as a remedial provision
granted by "a court in equity" aiming to preserve the status quo between
litigants pending trial.9 4 Therefore, the court may direct defendants to
act or refrain from acting.
According to Rule 65,9 5 the court has discretion to grant preliminary
injunctions "pursuant to traditional equitable principles and the substantive law applicable to the claim upon which the application for the
injunction is based."9 6 Therefore, under the traditional test the Court
must find the following: (1) irreparable injury, (2) likelihood of success on
the merits, (3) that the injury to the applicant will outweigh the potential
injury to the adverse party, and (4) that the granting of a preliminary
89. Id.

90. See Dominguez, supra n. 60, at 59 (analyzing the N.Y. Statute).
91. See Johansson, supran. 82, at 1098 (referring to Rhonda Wasserman, supra n. 57,
at 262, explaining how courts issue prejudgment attachments to provide security for plaintiffs' claims).
92. See Wasserman, supra n. 57, at 262.
93. See Nation, supra n. 16 (stating: "[h]owever, this [attachment order] poses a severe
constraint. Most importantly, the assets must be within the court's jurisdiction, and this
remedy may not be available when the plaintiff merely seeks money damages. Thus, a
fast-moving defendant can remove or dissipate those assets held within the court's jurisdiction. Such an attachment remedy, therefore, will prove no remedy at all because of (1) its
limited geographical reach and (2) its unavailability to those plaintiffs seeking money
damages.").
94. Fed. R. Civ. P. 65 (describing the procedure by which a preliminary injunction may
be granted: (1) notice; (2) consolidation of hearing with trial on the merits; (3) temporary
restraining order, notice, hearing, duration; (4) security; (5) form and scope of injunction or
restraining order; and (6) employer and employee, interpleader, constitutional cases); see
alsoAmerican Hosp. Assoc. v. Harris, 625 F.2d 1328, 1330 (7th Cir. 1981) (stating that "the

purpose of a preliminary injunction is to preserve the status quo pending a final hearing on
the merits.").
95. See American Hosp. Assoc., 625 F.2d at 1330.

96. See Nation, supra n. 16, at 369 (citing Paul H. Dawes & William J. Meeske. Provisional Remedies).
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injunction will serve the public interest. 97 Another "alternative test,"
employed by some jurisdictions rcquires the plaintiff to prove: "(1) probable success on the merits and possibility of irreparable harm, or (2) serious questions on the merits and the balance of hardships tipping sharply
in the applicant's favor."98 While the two tests may seem practically
identical, when applied by the courts, there may be significant differences regarding the importance attached to any given factor, such as
likelihood of success on the merits, the balance of hardships, or irreparable injury. 99
Unlike attachments, 10 0 preliminary injunctions require in personam
jurisdiction,10 ' therefore, these remedies are also suitable for indirectly
reaching assets abroad. After all, it is permissible under international
law to order a person, otherwise subject to personal jurisdiction, to maintain activities abroad or not to commit acts abroad. 10 2 Consequently, for
the exact same reason, injunctions can legitimately be used for the purpose of enjoining the defendant from transferring certain assets wher10 3
ever they are located.
There is important case law recognizing the FTC's ability to seek
preliminary injunctions based on section 13(b) of the Federal Trade Commission Act. 10 4 The Courts have ruled in several cases that Section
97. Id.
98. Id.
99. Id; see also Fed. R. Civ. P. 64.
100. See discussion supra part II. B(2)(i).
101. See Bermann, supra n. 59, at 564 (stating "[t]he injunction is directed against individuals, not against property; it enjoins the Marcoses and their associates from transferring certain assets wherever they are located. Because the injunction operates in
personam, not in rem, there is no reason to be concerned about its territorial reach.").
102. Id. (stating that, Courts of many nations have ordered acts to be committed abroad;
none has ever expressed any doubt about being entitled to do so; e.g., Laker Airways v.
Sabena, Belgian World Airlines, 731 F.2d 909 (D.C. Cir. 1984) (anti- suit injunction); Judgment of Apr. 9, 1986, Bundesgerichtshof, W. Ger., 7 Praxis Des Internationalen PrivatUnd Verfahrensrechts 176 (1987) (blood samples in paternity proceedings); see also
Babanaft Int'l Co. S.A. v. Bassatne, [1989] 2 W.L.R. 232, 252 (Neill, L.J.) (stating "[t]here is
abundant authority for the proposition that, where a defendant is personally subject to the
jurisdiction of the court, an injunction may be granted in appropriate circumstances to
control his activities abroad"); Judgment of Feb. 23, 1988, Oberster Gerichtshof, Aus., 110
Juristische Blatter 459 (construction of a nuclear power plant); contra, Judgment of Apr.
29, 1989, No. 6 N/503/89, Oberster Gerichtshof, Aus. (based on grounds of state immunity,
although the issue was not raised in very clear terms).
103. Id.
104. 15 U.S.C. § 53(b) (providing in relevant part: "[w]henever the Commission has reason to believe- (1) that any person, partnership, or corporation is violating, or is about to
violate, any provision of law enforced by the Federal Trade Commission, and (2) that the
enjoining thereof... would be in the interest of the public-

the Commission ... may bring

suit in a district court of the United States to enjoin any such act or practice. Upon a proper
showing that, weighing the equities and considering the Commission's likelihood of ulti-
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13(b) of the FTCA authorizes the FTC to seek, and the district courts to
grant, preliminary injunctions. Thus, a court has the "power to order
any ancillary equitable relief necessary to effectuate" its grant of authority. l0 5 This unqualified grant of statutory authority to issue an injunction under section 13(b) "carries with it the full range of equitable
remedies, including the power to grant consumer redress and compel dis10 6
gorgement of profits".
Consequently, even if section 13(b) does not expressly authorize
courts to grant monetary equitable relief, a district court may order preliminary relief,' 0 7 including an asset freeze, to ensure that the assets of
the corporate defendants are available to "make restitution to the injured customers" i0 8 and thus make permanent relief possible. In certain
circumstances, the assets freeze ordered may involve property located
outside of the United States.10 9 Specifically, "once personal jurisdiction
mate success, such action would be in the public interest ...a temporary restraining order
or a preliminary injunction may be granted without bond [...]"
It further provides that "in
proper cases the Commission may seek, and after proper proof, the court may issue, a permanent injunction .... ).
105. See FTC v. Amy Travel Serv., Inc., 875 F.2d 564, 572 (7th Cir. 1989).
106. See also, FTC v. GEM Merchandising Corp., 87 F.3d 466, 469 (11th Cir. 1996).
107. Id.; see also, FTC v. Amy Travel Service, 875 F.2d at 571-72 (providing that in a
proceeding under section 13(b), district court has the 'power to order any ancillary equitable relief necessary to effectuate" its grant of authority); see FTC v. H.N. Singer, Inc., 668
F.2d 1107, 1112-13 (9th Cir.1982) (explaining that the power to grant permanent injunctive relief carries with it authority for ancillary equitable relief); see FTC v. Southwest Sunsites, Inc., 665 F.2d 711, 717-19 (5th Cir.1982) (explaining that section 13(b) permits court
to exercise full range of traditional equitable remedies); Hecht Co. v. Bowles, 321 U.S. 321
at 329 (1944) (stating: "An appeal to the equity jurisdiction conferred on federal district
courts is an appeal to the sound discretion which guides the determinations of courts of
equity.").
108. See FTC v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1031 (7th Cir.
1988) (stating "[t]he district court had determined that it was probable that the FTC would
prevail in a final determination of the merits. Restitution would therefore be an appropriate remedy at the conclusion of the proceedings. Therefore, the district court had a duty to
ensure that the assets of the corporate defendants were available to make restitution to the
injured customers"); FTC v. GEM MerchandisingCorp., 87 F.3d at 469 ("Among the equitable powers of a court is the power to grant restitution and disgorgement."); see FTC v.
World Wide Factors, Ltd., 882 F.2d 344 (9th Cir.1989) (affirming the district court's grant
of the preliminary injunction finding that consumers involved in the World Wide prize
scheme may be entitled to restitution.); see Pereira v. Farace, 413 F.3d 330, 340 (2d Cir.
2005) (stating that "restitution is measured by a defendant's 'unjust gain, rather than [by a
plaintiffs] loss.'").
109. See United States v. FirstNat'l City Bank, 379 U.S. 378, 384 (1965) (stating that
"[o]nce personal jurisdiction of a party is obtained, the District Court has authority to order
it to 'FREEZE' property under its control, whether the property be within or without the
United States"); see Reebok Int'l, Ltd. v. MarnatechEnterps., Inc., 970 F.2d 552, 558-59 (9th
Cir.1992) (explaining the procedure for the issuance of a preliminary injunction); see SEC
v. InternationalSwiss Inv. Corp., 895 F.2d 1272, 1276 (9th Cir.1990) (stating "The power to
grant a preliminary injunction which freezes assets is among the district court's inherent
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of a party is obtained, the District Court has authority to order it to
'freeze' property under the party's control, whether the property be
within or without the United States."1 10
However, the preliminary injunction has its limitations.'1 1 It may
not be limited to specific claims1 12 like the attachment, but it is available
only if plaintiffs seeking final remedies in equity. 1 13 Therefore, plaintiffs
might be inclined to characterize contract claims as equitable in order to
apply for preliminary injunctions.1 14 Consequently, courts have become
reluctant in granting such motions when they construe plaintiffs' injunction applications as attempts to circumscribe the statutory limitations of
the prejudgment attachment. 1 5 Most commonly, courts deny plaintiffs'
motions for preliminary injunction based on the irreparable injury
rule 1 6 since plaintiffs must show that a damage award would be insuffiequitable powers. Once personal jurisdiction of a party is obtained, the District Court has
authority to order it to 'freeze' property under its control, whether the property be within or
without the United States.").
110. State of New Jersey v. City of New York, 283 U.S. 473, 482 (1931); see also United
States v. First Nat'l City Bank, 379 U.S. 378, 384 (1965); see Republic of the Philippinesv.
Marcos, 862 F.2d 1355 (9th Cir. 1988) (involving a suit by the Republic of the Philippines
against its former president, his wife, and others where the plaintiff petitioned the district
court for a preliminary injunction prohibiting the defendants from disposing of any of their
assets located not only in the U.S., but also in the U.K. and Switzerland. The Court of
Appeals, sitting en banc, ruled that the district court had not abused its discretion in granting the injunction. After finding that the plaintiff had shown a sufficient probability of
success on the merits and a sufficient likelihood of irreparable injury, and that the balance
of hardships tipped sharply in the plaintiffs favor, the court turned to the "extraterritoriality" issue: The injunction is directed against individuals, not against property; it enjoins
the Marcoses and their associates from transferring certain assets wherever they are located. Because the injunction operates in personam, not in rem, there is no reason to be
concerned about its territorial reach. For a more detailed discussion on the subject); see
Bermann, supra n. 59, at 553.
111. See Wasserman, supra n. 57, at 316-327 (presenting cases where courts have felt
constrained by precedent to deny injunctive relief or refused to grant preliminary injunction to freeze assets invoking the principle that an equitable remedy should not issue when
an adequate remedy at law exists or prejudgment attachment, while in others prejudgment
attachment has been considered adequate remedy or even the exclusive means for preventing tertiary harm in money damages cases and explaining why such cases fail to recognize
the substantive need for injunctive relief).
112. Id.
113. Id.
114. Id.
115. Id.
116. Id. (describing principle that preliminary injunction is available to secure equitable remedy); see also Laycock, supra n. 82, at 732 (outlining history behind equitable remedies and showing origin of irreparable injury rule. The preliminary injunction is the
product of the historical conflict between law and equity.. The dichotomy between law and
equity originated in fourteenth century England when courts of equity developed in competition with common-law courts.. To keep the courts separate, courts of equity took jurisdiction only when there was no adequate remedy at law. The courts summarized the practice
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1 17
cient to compensate them for harm suffered.

iii. The Current InternationalRegime: Available Remedies
Assuming that the plaintiff in our hypothesis has obtained jurisdiction,
been granted a preliminary order preserving the defendant's assets, and
is determined to bringing an entirely new action in a foreign nation to
obtain recognition, 118 the U.S. plaintiff is in a weak position do to the
lack of uniformity in U.S. state laws.' 1 9 Since there is no federal legislation regarding the enforcement of foreign judgments, and since United
States has not acceded to any judgment-recognition or enforcement treaties with other nations, it is state law, rather than uniform federal law,
that has governed and continues to govern this area. 120 On the one
hand, it is practically impossible to discuss U.S. judgment-recognition
law without constant references to exceptions.' 2 ' On the other hand,
in a rule that equitable remedies would be available only where plaintiffs would suffer
irreparable injury. Hence, to obtain injunctive relief plaintiffs must establish that they will
suffer irreparable injury).
117. See Laycock, supra n. 82 at 732 (discussing dangers of granting preliminary relief
before affording defendant full hearing; see id. at 703 (arguing that money is never adequate remedy in itself). Professor Laycock concludes that the irreparable injury rule vests
some discretion in courts to define what amounts to irreparable injury.
118. Id.
119. See U.S. Const. art. IV § 1 (providing for judgment recognition among the U.S.
states); see Contra, Hilton v. Guyot, 159 U.S. 113, 202-03 (1895) (providing the foundation
for U.S. courts recognition of foreign judgments and stating that "[w]here there has been
opportunity for a full and fair trial abroad before a court of competent jurisdiction, conducting the trial upon regular proceedings, after due citation or voluntary appearance of
the defendant, and under a system of jurisprudence likely to secure an impartial administration of justice between the citizens of its own country and those of other countries, and
there is nothing to show either prejudice in the court, or in the system of laws under which
it was sitting, or fraud in procuring the judgment, or any other special reason why the
comity of this nation should not allow it full effect, the merits of the case should not, in an
action brought in this country upon the judgment, be tried afresh .... ."); see Erie Railroad
Co. v. Tompkins, 304 U.S. 64 (1938) (holding that state law should be applied when federal
courts sit in diversity jurisdiction. Consequently, since Congress has not enacted any federal legislation in regard to enforcing foreign judgments, and because the United States
has not acceded to any judgment-recognition or enforcement treaties with other nations,
state law, rather than federal law, has governed and continues to govern this area).
120. See Brandon B. Danford, The Enforcement of Foreign Money Judgments In the
United States and Europe: How Can We Achieve a Comprehensive Treaty?, 23 Rev. Litig.
381, 389 (2004) (explaining the weaknesses of current U.S. law in the area of foreign-judgment enforcement focusing on the lack of uniformity of state laws and the difficulties in
obtaining recognition of U.S. judgments abroad partially because variations in state enforcement rules can make it challenging to convince a foreign court, still applying reciprocity requirements, that its judgments would be received in the United States).
121. See Ronald A. Brand, Enforcement of Judgments in the United States and Europe,
13 J.L. & Com. 193, 200 (1994) (referring to the weaknesses of the US law on enforcement
of judgments due to the fractured nature of the law as a result of Erie).
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many jurisdictions around the world still have reciprocity requirements
that must be met before they will recognize and enforce foreign judgments, requiring a U.S. litigant to prove a similar judgment from an enforcing court would be given effect in the U.S. rendering court before
such litigant is able to have his judgment enforced. 122 The variations in
state enforcement rules can make it challenging to convince a foreign
court that a U.S. court would receive its judgments. 12 3 Additionally, federalism issues are often difficult for the U.S. litigant to explain to the
foreign court, because U.S. federal courts are required to apply state law
12 4
in this area.
Adding to difficulties, most civil law countries are rather suspicious
or even negatively predisposed towards the American judicial system. 125
Representative of this perspective on the American legal system, English
Lord Denning, offered the following statement:
As a moth is drawn to the light, so is a litigant drawn to the United
States. If he can only get his case into their courts, he stands to win a
fortune. At no cost to himself; and at no risk of having to pay anything
to the other side.... There is also in the United States a right to trial by
jury. These are prone to award fabulous damages. 1They
are notoriously
26
sympathetic.... The plaintiff holds all the cards.
In view of these disadvantages, in 1992 the U.S. State Department
proposed that the Hague Conference on Private International Law begin
work on a judgments convention that would permit the United States to
gain the benefits of reciprocal recognition with other contracting nations. 1 27 The Lugano Convention, modeled on the European Brussels
122. Id.; see also Danford, supra n. 120, at 414-426 (explaining the rationale of the ALI
reciprocity provisions as well as presenting the arguments of both the opponents and the
defenders for the reciprocity requirements).
123. Id. at 389.
124. See Brand, supra n. 121, at 200.
125. See infra Part III A; See also Jonathan A. Franklin & Roberta J. Morris, International Jurisdiction and Enforcement of Judgments in the Era of Global Networks: Irrelevance of, Goals for, and Comments on the Current Proposals, 77 Chi.-Kent. L. Rev. 1213,
1237-38 (2002) ("When civil law courts choose not to enforce US judgments, it is often because they reject the US basis of initial jurisdiction, such as 'doing business' and 'tag jurisdiction.'"); see also Danford, supra n. 120, at 409 (explaining how "tag" or transient
jurisdiction, a favored U.S. practice, has been targeted for the black list especially by most
European nations which do not have tag jurisdiction and take a dubious view of the
practice).
126. See generally Smith Kline & French LaboratoriesLtd. v. Bloch, [1984] E.C.C. 103
(Court of Appeals, England, 1982) (explaining that Smith Kline was one of the early international anti-suit injunction cases. An English plaintiff sued an English company and its
American parent in the United States. The breach of contract claim was based on an English contract governed by English law. The English defendant requested an injunction to
block the English plaintiff from proceeding abroad).
127. See Brand, supra n. 121, at 195; see also Department of Commerce, Request for
Comments on Preliminary Draft Convention on Jurisdiction and Foreign Judgments in
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Convention, served as the paradigm for the development of a comprehensive enforcement system. It is therefore necessary to examine the application of the regime of European judgment enforcement under its most
important instrument on the matter, the Brussels Convention.
a.

128

The Brussels Convention/Regulation

The foundational document of Europe's Common Market, the 1957
Treaty of Rome, 12 9 aims to establish the free movement of goods and
services among its member states. The Brussels Convention sought to
facilitate the cross-border litigation (one of the consequences of the free
movement of goods and services); because, rights arising from transactions within the European Community needed adequate legal protection
in order to establish a true internal market. This, in turn, necessitated a
satisfactory solution to the problem of recognition and enforcement of
130
judgments in civil and commercial matters.
To achieve this goal the Convention required the Member states to
negotiate for the reciprocal recognition and enforcement ofjudgments. 13 1
Brussels Convention members recognize judgments from other states
without any special procedures. The Convention replaced an indirect
system of judgment enforcement applicable under preexisting treaties
and invalidated centuries old rules and dogmas on the recognition of foreign judgments. 1 32 The result achieved is that judgments are more exportable between the European Community member states 13 3 since
Civil and Commercial Matters, available at: http://www.uspto.gov/web/offices/com/sol/notices/prdrconjud.html) (accessed Oct. 21, 2004).
128. See 1978 O.J. (L 304) 77 (explaining that the Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters was signed in Brussels on
September 27, 1968). Full text available at: http://www.curia.eu.int/common/recdocl
convention/enlc-textesL/brux-textes.htm (accessed Oct. 21 2004).
129. 298 U.N.T.S. 11, art. 187 (Treaty Establishing the European Economic Community, Mar.25, 1957, effective Jan. 1, 1958, incorporating the changes made by the Treaty on
European Union, signed at Maastricht on 7 February 1992, the Treaty of Amsterdam
amending the Treaty on European Union, the Treaties establishing the European Communities and certain related acts, signed at Amsterdam on 2 October 1997. The most recent
document affecting the European Union is the Treaty of Nice, Official Journal C 80,
10.03.2001 (available at: http://www.europa.eu.int/eur-lex/en/treatiesindex.html) (accessed
Oct. 10, 2004).
130. See Campbell & Popat, supra n. 34, at 545.
131. Article 220 of the Brussels Convention reads as follows: 'Member States shall, so
far as is necessary, enter into negotiations with each other with a view to securing for the
benefit of their nationals . . . the simplification of formalities governing the reciprocal recognition and enforcement of judgments of courts or tribunals and of arbitration awards."
132. Robert C. Reuland, The Recognition of Judgments in the European Community:
The Twenty-Fifth Anniversary of the Brussels Convention, 14 Mich. J. Int'l L. 559, 560
(1993).
133. See ECLG/157/98-29/04/98. http://europa.eu/.int/comm./comsumerspolicy/eclg/rep
01_en.html (accessed Oct. 10, 2004) (discussing the convention Jurisdiction and applicable
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under the Convention, a judgment rendered in one Member State automatically is recognizable and enforceable in all other Member States,
13 4
with a few limited exceptions.
As the European Community grew to become the European Union,
additional States have acceded to the Convention and to the parallel
Lugano Convention of 1988, which applies to the Member States of the
EFTA. 135 Recognizing the significance and the effect of the Brussels
Convention in the European integration and unification, the Council of
the European Union reinstated, practically verbatim, the Brussels Convention as a Regulation. This action transformed the Convention into a
binding legal instrument on all Member States that participated in the
adoption of the Regulation. 1 3 6 Because this Regulation practically repeated the language of the Brussels Convention and because it is still
fairly recent, this Comment will use the term Brussels Convention/ Regulation, making the relevant distinctions only when necessary. The most
obvious change is that by virtue of its form, Council Regulation is binding for all member states with the exception of Denmark, 13 7 whereas the
former Brussels Convention had to be adopted into national law by each
38
member state individually.'
Although beyond the purpose of this article a brief presentation of
the jurisdictional rules under the Brussels Convention/ Regulation is
deemed necessary, especially in order to better understand the differences in legal mentality between US and EU and why issues arise. In
general, when dealing with personal jurisdiction under the Brussels
1
Convention/ Regulation, three different types are distinguished. 39
law in cross-border consumer complaints - Socio-legal remarks on an ongoing dilemma concerning effective legal protection for consumer-citizens in the European Union).
134. See Danford, supra n. 120, at 391.
135. See http://www.curia.eu.int/common/recdoc/convention/en/c-textes/_brux-textes
.htm (accessed Oct. 30, 2004) (presenting a detailed discussion of the successive accessions
by the new member states); The Lugano Convention, http://www.curia.eu.int/common/
recdod/convention/enlc-textes/lug-textes.htm (accessed Oct. 30, 2004); See also John Fitzpatrick, The Lugano Convention and Western European Integration:A Comparative Analysis of Jurisdictionand Judgments in Europe and the United States, 8 Conn. J. Int'l L. 695,
697 (1993).
136. Council Regulation 44/2001, 2001 O.J. (L 12) 1, http://europa.eu.int/eurlex/en/lif/
dat/2001/en_301R0044.html (accessed Oct. 29, 2004) (providing the full text of the Regulation and showing that the Regulation entered into force on March 1st, 2002) [hereinafter
Brussels Regulation].
137. See Council Regulation, consideration 21.
138. See http://www.nationmaster.com/encyclopedia/European-Union-regulation
(accessed Aug. 30, 2005) (providing a brief explanation of the different forms of European
legislation).
139. Moritz Keller, Lessons For the Hague: Internet Jurisdiction In Contract and Tort
Cases in the European Community and the United States, 23 John Marshall J. Computer &
Info. L. 1, 53 (2004).
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Like in most civil law countries, the prevalent principle is that the
plaintiff must follow the defendant to his forum in order to sue him, or in
Regulation terms, persons domiciled in a member state can be sued in
the courts of that member state. 1 40 The plaintiff can choose between the
competent courts of general or special jurisdiction; 1 4 1 and exclusivity,
142
where only one court can assert jurisdiction over the defendant.
For the purposes of this article, Article 5, which governs special jurisdiction of courts for tort and contract cases, 14 3 is of importance. In
brief, the court at the place of performance in question shall have jurisdiction unless the parties have agreed on a contractual provision defin14 4
ing the place of performance for the obligations of their contract.
Article 15 through Article 17 govern consumer contracts within the scope
of the Council Regulation. 14 5 In the Internet context, the European
Commission declined to adopt the Zippo active vs. passive scale, prevalent in the U.S. at the time, 1 46 adopting instead a set of well-defined
criteria detailed in Articles 15-17. According to the language of the Regulation, a consumer, defined as a person who is acting outside his trade
or profession, must conclude a contract 14 7 for the sale of goods on installment credit terms or for a loan repayable by installments, or for any
other form of credit, made to finance the sale of goods,1 48 and the consumer must conclude a contract with a party who either pursues commercial or professional activity in the member state of the consumer's
domicile, or by any means directs such activities to that member state or
to several states including that member state and the contract falls
within the scope of such activities. 1 4 9 The adoption of these provisions
were accompanied by severe criticism, warning that according to the language of the Regulation, every e-commerce company actively engaging in
Internet business is subject to jurisdiction in all member states, while
pointing that the modern consumer is in no need of protection in today's
competitive world; instead, it is the seller that sometimes can be seen as
140. Section 1 Art. 2 - 4. Art. 2; see also Keller, supra n. 139, at 54 (providing a more
detailed description).
141. Id.
142. Id.
143. Id. at 56.
144. Id. (modifying this provision in comparison to the Brussels Convention where the
term "place of performance" was not further defined).
145. See Council Regulation, Art 15 - Art. 17; see also Keller, supra n. 139, at 54-60
(providing a more detailed analysis of these provisions which are beyond the scope of this
article).
146. Id. at 56.
147. Council Regulation Art. 15(1).
148. Id. at. Art. 15(1)(a) and (b).
149. Id. at Art. 15(1)(c); see also Keller, supra n. 139, at 54-60 (providing a more detailed
analysis).
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the weaker party.
Art. 5(3) of the Council Regulation regulates special jurisdiction in
Internet tort cases stating that the courts located where the harm occurred, or may occur, have jurisdiction. The European Court of Justice
provided clarification of that term by ruling that the place where the
harm occurred can be either the place where the damage occurred or the
place of the event giving rise to the damage. 15 1 The approach chosen by
the European Community thus establishes the plaintiffs right to choose,
giving the victim more options than the prevalent approach in the
15 2
United States.
As to the recognition and enforcement of judgments, applicability of
the Brussels Convention/ Regulation is limited to "civil and commercial
matters."' 53 The European Court of Justice (ECJ) in the Case 29/76,
LTU LufttransportunternehmenGmbH & Co. KG v.Eurocontrol,154 gave
a Community definition of "civil and commercial matters," independent
of Member State law, by stating, in the interpretation of the concept of
civil and commercial matters for the purposes of interpretation of the
Convention, reference should be made "first to the objectives and scheme
of the Convention, and, secondly, to the general principals which stem
from the corpus of the national legal systems."' 5 5 Article 220 of the
Treaty of Rome, which established the E.C, sets out the objectives referred to, providing in pertinent part:
Member States shall, so far as is necessary, enter into negotiations with
each other with a view to securing for the benefit of their nationals...
the simplification of formalities governing the reciprocal recognition
150. Id. at 59-60.
151. Case 21/76, Bier v. Mines de Potasse d'Alsace, 1976 E.C.R. 1735 (validating the
given proposition although the decision refers to the 1968 Brussels Convention, because
the Council Regulation provisions are identical. Under the ruling, the plaintiff has the
right to choose either to sue the defendant at the place where the damage occurred, or at
the place of the event giving rise to the damage (principle of ubiquity)); Compare with case
68/9, Shevill v. PresseAlliance, 1995 E.C.R. 1-415 (deciding that the place where the event
giving rise to the damage occurred is the place where the harmful event originated, and
from which the libel was issued and put into circulation, meaning the place where the
publisher of the newspaper in question was established was that place. In the Internet
context, this place would be the place where the content was published and the place where
the damage occurred in these cases is, in the opinion of the court, the place where the
publication is distributed, provided that the victim is known in those places restricting the
right of the plaintiff to choose where to sue: the courts in the place where the publisher is
established can award damages for all the harm caused by the defamation, whereas the
courts where the publication was distributed and where the victim has suffered injury can
award only those damages felt in the specific forum).
152. See Keller, supra n. 139, at 61.
153. Article 1 Brussels Convention.
154. 1976 E.C.R. 1541 [hereinafter Eurocontrol case].
155. Eurocontrolcase, at 1552.

2006] PROVISIONAL RELIEF IN TRANSNATIONAL LITIGATION

289

and enforcement of judgments of courts or tribunals and of arbitration
56
awards.

1

The Brussels Convention/ Regulation applies only to "judgments,"
which can include decrees, orders, decisions, writs of execution, and even
157
provisional court orders granted in a proper hearing.
Within that scope, the Brussels Convention /Regulation addresses
the use of interim relief. Recognizing that a judgment, even if recognized
by another jurisdiction, would be of no use if the defendant can remove
assets before the final judgment can be executed, 158 Article 24159 of the
Brussels Convention, as reinstated by Article 31 of Brussels Regulation, 160 establishes four (4) requirements for creditors seeking prejudgment attachments: 16 1 (1) the measures required must be provisional and
may be protective; 16 2 (2) the measures must be available as a remedy in
the state in which they are being sought; 16 3 (3) the measures must fall
within the scope of the Brussels Convention; 164 (4) the courts in one of
the contracting states must have subject matter jurisdiction over the
main proceeding from which the provisional relief is derived. 165 Article
24 allows a plaintiff to attach the assets of a defendant in one contracting
state, even if the state does not have jurisdiction in the main proceeding. 166 If in the given hypothesis the plaintiff were a French resident, he
could petition the Greek Court to attach property or other assets located
in Greece, even though the main proceeding in a French court.
Summarizing the effectiveness of the European system, the first observation is that the European Community gives extra emphasis on con156. Treaty of Rome art. 220, http://europa.eu.int/abc/obj/treaties/en/entoc05.htm (accessed Nov. 13, 2004); see also Brussels Convention of 27 September 1968, Preamble, http://
www.curia.eu.int/common/recdoc/convention/en/c-textes/brux-idx.html (accessed Nov. 13,
2004).
157. Reuland, supra n. 132, at 589-590.
158. See generally, Dominguez, supra n. 60.

159. Brussels Convention article 24, 1978 O.J. (L 304) 77.
160. Brussels Regulation, supra n. 138, at art. 31.
161. Brussels Convention, art. 24, 1978 O.J. (L 304) 77.
162. Id.
163. Id.
164. Id. (explaining Article 1 of the Brussels Convention provides that it is to apply, in
civil and commercial matters, whatever the nature of the court or tribunal; and that it is
not to extend, in particular, to revenue, customs, or administrative matters. In addition, it
is specifically provided that the Brussels Convention is not to apply to the status or legal
capacity of natural persons, rights in property arising out of a matrimonial relationship,
wills and succession, bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial arrangements, compositions and analogous proceedings, social security matters, or arbitration. In general, disputes between a public authority
and a private individual arising out of the authority's exercise of its statutory powers are
outside the scope of the Convention. The same language is used in Brussels Regulation).
165. Id.
166. Id.
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sumer protection, an entirely different approach in handling
jurisdictional issues than the United States. The United States relies on
market self-regulation rather than giving the consumer the utmost protection against litigating in a distant forum, especially with regard to
forum selection clauses. 16 7 Based on a codified set of rules the 1968
Brussels Convention and its successor, Regulation 44/2001, have made
enormous progress in multinational litigation and recognition and enforcement of foreign judgments allowing sellers and buyers, consumers,
and e-business owners to conduct their business based on the clarity of a
reliable set of rules. 168 The harmonization of jurisdictional rules has
also facilitated the exportability and enforcement of national judgments
and decrees throughout the E.U. It appears that a codified and reasonably clear system of accepted bases for jurisdiction, providing foreseeability and certainty for both business owners and consumers, is strongly
preferable to a system of prevailing case law. 1 6 9 This concept has been
the basis for the creation and adoption of an international system on Jurisdiction and Foreign Judgments in Civil and Commercial Matters in
the international context of the Hague Conference.
b.

PreliminaryDraft Convention on Jurisdictionand Foreign
Judgments in Civil and Commercial Matters

In the area of civil and commercial law, the Hague Conference on Private International Law, an intergovernmental organization, the purpose
of which is "to work for the progressive unification of the rules of private
international law," 170 is currently in the process of negotiating a new
convention on jurisdiction and the recognition and enforcement of foreign
judgments in civil and commercial matters. 171 The draft convention
aims to create jurisdictional rules governing international lawsuits and
to provide for recognition and enforcement of judgments by the courts of
Member States. At the request of the U.S., discussions began in 1992.172
The impetus behind the request was to gain recognition and enforcement of U.S. judgments in other countries. Contrary to what one might
think, no bilateral or multilateral international agreement exists between the United States and any other country on reciprocal recognition
167. See Presentation under II.B.3; see also Keller, supra n. 139, at 64.
168. Id.
169. This statement reflects the opinion of the author.
170. More about the scope and works of the Hague Conference is available at: http://
hcch.e-vision.nl/index en.php?act=text.display&tid=26 (accessed Oct. 31, 2004).
171. See Department Of Commerce, Request for Comments on PreliminaryDraft Convention on Jurisdictionand Foreign Judgments in Civil and Commercial Matters, available
at: http://www.uspto.gov/web/offices/comlsol/notices/prdrconjud.html
(accessed Oct. 11
2004).
172. Id.
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and enforcement of judgments. 1 7 3 While U.S. courts generally recognize
and enforce judgments from other countries, U.S. judgments do not always receive the same treatment abroad. 174 Depending on the country,
there are many reasons for the absence of such agreements, but in general, it seems that many foreign states perceive U.S. money judgments
as excessive according to their own notions of liability, or object to the
extraterritorial jurisdiction asserted by U.S. courts. 175
The first session of the two-part Diplomatic Conference took place on
18 June 1999, where the preliminary Draft Convention 176 was provisionally adopted by the Special Commission and then revised at a meeting
held at the Hague from 25-30 October 1999; the second session took place
in the Netherlands in January 2002.177 The draft Hague Convention on
173. See Peter Pfund, The Project of the Hague Conference on Private InternationalLaw
to Preparea Convention on Jurisdictionand the Recognition /Enforcement of Judgments in
Civil and Commercial Matters, 24 Brook. J. Int'l L. 7, 8 (1998); Arther T. von Mehren, A
New Approach for the Hague Conference?, 57 Law & Contemp. Probs. 271 (1994); see Maryellen Fullerton, EnforcingJudgments Abroad: The Global Challenge, 24 Brook. J. Int'l L. 1
(1998) (summarizing symposium contributions); see Peter North, The Draft UK! US Judgments Convention: A British Viewpoint, 1 Nw. J. Int'l L. & Bus. 219, 219-39 (1979) (analyzing the collapse of earlier U.S-U.K. effort to negotiate a bilateral treaty); see Joseph J.
Simeone, The Recognition and Enforceability of Foreign Country Judgments, 37 St. Louis
U. L.J. 341, 362 (1993) (noting as well the failed attempt of the United States and United
Kingdom to negotiate a bilateral treaty in the 1970s).
174. See The Committee on Foreign and Comparative Law, Survey on ForeignRecognition of U.S. Money Judgments, 56 The Record 378 (noting the results of a survey on recognition of United States money judgments abroad in response to a request by the
Department of State). Within the context of public policy of other foreign nations, four principal reasons have emerged for refusal of enforcement of United States judgments: " (a)
judgments awarding multiple or punitive damages; (b) judgments deemed to have the effect of unacceptably restraining trade; (c) judgments based on decisions grounded in novel
causes of action; and (d) judgments deemed to be based on U.S. public law or having a
criminal or quasi-criminal nature." Id. at 391.
175. Id; see supra part III.A. For more information and country-by-country analysis; see
Enforcement Of Money Judgments, Vol. I & II (Lawrence W. Newman ed., 1999).
176. See PreliminaryDraft Convention On JurisdictionAnd Foreign Judgments In Civil
And Commercial Matters, available at http://hcch.e-vision.nl/upload/wop/jdgm-drafte.pdf
(accessed Oct. 29, 2004).
177. Id. For more information on the progress of the negotiations, see generally report
on the first meeting of the Informal Working Group on the Judgments Project of October
2002 (Prel. Doc. No 20 of November 2002) (available at http://hcch.e-vision.nl/upload/wop/
jdgm-pd20e.pdf) (accessed Oct. 30, 2004); Reflection Paper to Assist in the Preparation of a
Convention on Jurisdiction and Recognition and Enforcement of Foreign Judgments in
Civil and Commercial Matters (Prel. Doc. No 19 of August 2002) (available at http://hcch.evision.nl/upload/wop/jdgm-pd19e.pdf) (accessed Oct. 30, 2004); Choice of court agreements
in international litigation: their use and legal problems to which they give rise in the context of the interim text (Prel. Doc. No 18 of February 2002) (available at http://hcch.e-vision
.nllupload/wop/genpdl8e.pdf); The impact of the Internet on the Judgments Project:
thoughts for the future (Prel. Doc. No 17 of Feb. 2002) (available at http://hcch.evision.nl/
upload/wop/genpdl7e.pdf); Some reflections on the present state of negotiations on the
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Jurisdiction and the Recognition and Enforcement of Foreign Judgments
in Civil and Commercial Matters 1 78 consists of three parts. Chapter I
defines the scope and the application of the Convention. Article 1 specifies that it applies only to civil and commercial matters. 1 79
Chapter II creates three categories of jurisdiction.: (1) Required basis for jurisdiction: Articles 3-16180 set out jurisdictional rules for specific
types of actions that the courts in Contracting States must provide and
from which any resulting judgment may gain the benefits of the recognition and enforcement provisions of the Convention. It also provides for
exclusive jurisdiction for certain actions (Article 12) concerning patents,
trademarks, or other similar rights required to be deposited or registered, in the courts of the country in which the deposit or registration
has been applied for or has occurred.' 8 It also allows parties to enter
into agreements designating a choice of court (Article 4);182 (2) prohibited bases for jurisdiction: Article 18 defines grounds of jurisdiction that
are prohibited in Contracting States placing a general limitation on the
judgments project in the context of the future work programme of the Conference (Prel.
Doc. No 16 of Feb. 2002) (available at http://hcch.e-vision.nl/upload/wop/gen-pdl6e.pdf); see
also Chris Sprigman, Why the Hague Convention on jurisdiction threatens to strangle ecommerce and Internet free speech, http://writ.news.findlaw.com/commentary/20010927sprigman.html (Sept. 27, 2001).
178. The text of the proposed convention and other documents relating to the proposal
are available via the Hague Conference's Web site at: http://hcch.e-vision.nlindex-en.php?
act=progress.listing&cat=4; also at http://hcch.e-vision.nl/index-en.php?act=progress.listing&cat=4.
179. See Preliminary Draft Convention On Jurisdiction And Foreign Judgments In Civil
And Commercial Matters, Art 1., available at http://hcch.e-vision.nl/upload/wop/jdgmdrafte.pdf (accessed Nov. 1, 2004).
180. See text of the proposed convention at http://www.hcch.net/e/workprog/jdgm.html.
181. See id. (contending "[clopyrights are excluded from the exclusive jurisdiction rule;
however, actions concerning copyrights could fall under the other non-exclusive required
jurisdictional provisions); Specifically, Article 12 provides:
4. In proceedings which have as their object the registration, validity, [or] nullity [,
or revocation or infringement] of patents, trademarks, designs or other similar
rights required to be deposited or registered, the courts of the Contracting State in
which the deposit or registration has been applied for, has taken place or, under
the terms of an international convention, is deemed to have taken place, have exclusive jurisdiction. This shall not apply to copyright or any neighboring rights,
even though registration or deposit of such rights is possible. [5. In relation to
proceedings which have as their object the infringement of patents, the preceding
paragraph does not exclude the jurisdiction of any other court under the Convention or under the national law of a Contracting State.] [6. The previous
paragraphs shall not apply when the matters referred to therein arise as incidental questions.]" The brackets identify potential language alternatives to be considered and discussed in detail during the Diplomatic Conference
See also text of art. 12, available at http://www.hcch.netle/workprog/jdgm.html.
182. See also text of art. 4, available at httpJ/www.hcch.net/e/workprogljdgm.html (accessed Nov. 1, 2004). However, such agreements shall be without effect if they conflict with
the provisions of Article 12.
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exercise of jurisdiction based on the absence of a "substantial connection
between that State and the dispute;" 18 3 and (3) everything that does not
fall under either of these categories is included in the "gray area" as defined in Article 17.184 Chapter III provides rules for the recognition and
enforcement of judgments based on a ground of jurisdiction provided for
in Articles 3-16.
III.
A.
1.

ANALYSIS

CURRENT STATUS AND PROPOSED SOLUTIONS.

General Discussion

As presented above,18 5 the U.S. litigant will most likely attempt to
obtain a preliminary remedy, either a prejudgment attachment or an injunction. Although the prejudgment attachment provides some protec186
tion to plaintiffs interests, this provisional remedy is insufficient.
First, it is only available to a plaintiff seeking a legal remedy. In addition, since this remedy is regulated by state statute it is possible for the
prejudgment attachment to be limited, by statute, to specific enumerated
claims (i.e contractual claims). 18 7 So even if plaintiffs seek remedies at
law, courts may still not have subject-matter jurisdiction over the specific claims. Additionally, the most critical aspect of the prejudgment attachment is its jurisdictional restraints. 8 8 Since the assets to be
attached are to be located within the court's jurisdiction, 8 9 courts may
never attach foreign assets. 190 This jurisdictional restraint is increas183. See also text of art. 18 (available at http://www.hcch.net/e/workprogjdgm.html);
Department Of Commerce Request for Comments on Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters, available at: http://
www.uspto.gov/web/offices/com/sol/notices/prdrconjud.html (accessed Oct. 11 2004) (stating that: "Article 18(2)(e) is of particular interest to U.S. litigants because it states that
jurisdiction cannot be based solely on the fact that the defendant carries on commercial or
other activities in that State, except where the dispute is directly related to those activities.
This provision would prohibit the exercise of general "doing business" jurisdiction as currently recognized under U.S. law. Article 18(2) also would prohibit the exercise of" tag"
jurisdiction in a court based on service upon the defendant in the State.").
184. Id.
185. See id. Part II.B. (2).
186. Id.
187. Cal. Civ. Proc. Code § 483.010 (1998) (providing attachment procedure for contractual claims); see also Johansson, The Mareva Injunction, 31 U.C. Davis L. Rev. 1091 at
1101-1103; Peter F. SCHLOSSER, CoordinatedTransnationalInteraction in Civil Litigation
and Arbitration, 12 Mich. J. Int'l L. 150, 155 (1990).
188. See id. at 155.
189. The prejudgment attachment requires in-rem jurisdiction; see Nation, supra n. 16,
at 370.
190. Id.
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ingly significant in today's world where territorial boundaries do not really affect financial mobility.
The preliminary injunction presents its disadvantages mainly because the courts are divided as to when they have the discretion to grant
a preliminary injunction. While the majority view was that the grant of
preliminary injunction is available only when no adequate legal remedy
exists, 1 91 the minority view considered such grant as an abuse of discretion noting that preliminary injunction is unavailable if the plaintiff
seeks money damages. 192 That view has been enforced by the recent Supreme Court decision in Grupo Mexicano de DesarrolloS.A. v. Alliance
Bond Fund, Inc 193 in which the Court, by a marginal majority 5-4, rejected the expansion of interlocutory relief past the limits of traditional
equity jurisprudence. 1 94 Thus, despite the objections voiced in the dissenting opinion on "an unjustifiably static conception of equity jurisdiction,"19 5 the Supreme Court mandates U.S. courts to return to the
"traditional principles of equity jurisdiction." 196 Considering the expansive use of equitable relief to secure future damages remedies through
judicial imperialism is an infringement of a defendant's substantive
197
rights and an attack to American principles of equity and fair-play.
Additionally, due to the diversities between the common law and
civil law system on prejudgment attachments, it is highly probable that
civil law countries could have issues recognizing and enforcing such measures absent any prior bilateral or multilateral Agreement. 198 In fact,
the flexibility characterizes the American legal system's approach to system jurisdiction and international or interstate litigation in Internet
cases. The U.S.' flexibility that represents the system's outmost strength
also represents its worst flaw. 1 9 9 On one hand, the U.S. has only a
framework of requirements needed to comply with the U.S. Constitution,
191. Id. at 380-386. For a more detailed discussion of the cases on that issue, especially
Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186 (3d Cir. 1990); DeBeers Consol. Mines,
Ltd. v. United States, 325 U.S. 212 (1945), In re Estate of FerdinandMarcos, Human Rights
Litigation, 25 F.3d 1467 (Hawaii 1994); see Reebok Int'l, Ltd. v.Marnatech Enter. Inc., 970
F.2d 552 (9th Cir. 1992); Teradyne, Inc. v.Mostek Corp., 797 F.2d 43, C.A.1 (Mass. 1986).
192. Id. at 385-387.
193. Grupo Mexicano de Desarrollo S.A. v. Alliance Bond Fund, Inc., 119 S.Ct. 1961
(1999).
194. See James R. Theuer, comment, Pre-Judgment Restraint of Assets for Claims of
Damages: Should the United States Follow England's Lead? 25 N.C.J. Int'l L. & Com. Reg.
419, 481 (2000).
195. Grupo Mexicano de Desarrollo, 119 S.Ct. at 336 (stating that Justice Ginsburg
joined by Justices Stevens, Souter, and Breyer decried the Court's reliance "on an unjustifiably static conception of equity jurisdiction."); see also Theuer , supra n. 194, at 483.
196. Id.
197. Id.
198. See infra part I. (B) (3).
199. See Keller, supra n. 139, at 49-50.

2006] PROVISIONAL RELIEF IN TRANSNATIONAL LITIGATION

295

instead of a specific set of rules. This system allows for an evolution of a
jurisdictional doctrine unlike in any other place in the world. Conversely, the same flexibility leads to a lack of foreseeability and predictability. 20 0 The evolution of jurisdictional doctrine in InternationalShoe,
Burger King, and Burnham,20 1 adding many more requirements and
tests in an effort to construct some sort of "virtual presence" and adjust
to the modern world, did little to provide more certainty. 2 02 Further, the
"minimum contacts" test 20 3 is widely criticized. 20 4 The gravity of an outcome's unpredictability is further demonstrated by recent international
cases, such as Asahi Metal Industry Co., Ltd. v. Superior Court of California,20 5 and becomes even more evident in connection with Internet
use.206

However, most European counties, which are mostly civil law countries, are accustomed to a different problem solving approach based on a
concrete set of rules codified in their respective laws. 20 7 Such codification is less flexible and adaptable to the continuing technological evolutions model; however, it provides a great sense of clarity and
predictability in the area of jurisdictional law. Indeed, litigating about
the appropriate forum for a contract or tort case in the European Union
Countries rarely occurs. 20 8 Additionally, European law in general is
more consumer-protection oriented that American law. 20 9 For these reasons, European countries are not inclined to either recognize or enforce
judgments issued by American courts.
Assuming that the plaintiff in our hypothesis has obtained jurisdiction and a preliminary order preserving the defendant's assets, he still
faces the problem of enforcing such judgment in a foreign country,
namely Greece. Regardless of how successful a plaintiff may be in the
pursuit of such remedy, he will be hindered by the fact that the U.S. is
200. See id. at 50 (discussing the American law of jurisdiction).
201. Burnham v. Superior Court of California,495 U.S. 604 (1990).
202. Dan Burk, Jurisdictionin a World Without Borders, 1 Va. J.L. & Tech. 3, 60 (1997).
203. See id.
204. See e.g., J. Christopher Gooch, The Internet, PersonalJurisdiction,and the Federal
Long-Arm Statute: Rethinking the Concept of Jurisdiction,15 Ariz. J. Int'l & Comp. Law
635, 636-37 (1998) (characterizing the minimum contacts approach as 'useless"); Bruce
Posnak, The Court Doesn't Know Its Asahi From Its Wortman: A Critical View of the Constitutional Constraintsof Jurisdictionand Choice of Law, 41 Syracuse L. Rev. 875, 898-905
(1990) (the test is "too uncertain"); Friedrich K. Juenger, A Shoe Unfit for Globetrotting, 28
U.C. Davis L. Rev. 1027 (1995) (noting that 'American jurisdictional law is a mess.").
205. 480 U.S. 102 (1986).
206. David A. Price, Executive Update Lawsuits over Web Sites Plague Companies from
Afar, Investor's Bus. Daily A4 (Oct. 15, 1996); see also Keller, supra n. 139, at 51.
207. See supra discussion of Brussels Convention/Regulation Part I. 3.a.
208. Keller, supra n. 139, at 64-65; See also infra discussion of Brussels Convention/
Regulation Part II. 3.a.
209. Id. at 64.
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not a party to any bilateral or multilateral treaty providing for the en2 10
forcement of a U.S. court's judgments in other countries.
Several proposals have been made advocating for a federalized judgment regime, 2 11 or for a WTO-based approach to the recognition and enforcement of judgments, 212 or even for the adoption of a Mareva type
injunction. 2 13 On the other hand, it has also been argued that there is
210. Danford, supra n. 120; Charles T. Kotuby, Jr., Internal developments and external
effects: the federalizationof private internationallaw in the European Community and its
consequences for transnationallitigants, 21 J.L. & Com. 157 at 158 (2002); see also Brand,
supra n. 121, at 204 (observing that the United States, which is not a party to a single
bilateral treaty on recognition of foreign judgments, could avoid the effects of the Brussels
Convention through country-by-country treaty negotiation).
211. Danford, supra n. 120, at 424.
212. Antonio F. Perez, The InternationalRecognition of Judgments: The Debate Between
Private and Public Law Solutions, 19 Berkeley J. Int'l L. 44, 78-89 (2001).
213. See generally Theuer, supra n. 194. The Mareva injunction, the United Kingdom's
extensive injunction for the extraterritorial freeze of assets, took its name from the second
case to apply this remedy, Mareva Compania Naviera S.A. v. InternationalBulkcarriers
S.A, 2 Lloyd's Rep. 509, 509 (Eng. C.A. 1975). In Mareva CompaniaNaviera S.A., the plaintiffs, owners of the ship Mareva, leased the ship to International Bulkcarriers, who in turn,
sublet the ship to the Indian government. The Indian government paid International Bulkcarriers for services rendered, but International Bulkcarriers failed to pay the ship owners
a portion of the contract price; consequently, the ship owners brought a cause of action
against International Bulkcarriers for the unpaid portion. When the ship owners realized
that the defendants had assets available in a London Bank, which could satisfy their claim,
they applied for an injunction to restrain the defendant from disposing of the assets, and
the court granted them the injunction, reasoning that the injunction afforded the plaintiffs
some degree of protection before becoming actual judgment creditors. In order to grant the
Mareva injunction, the Court requires the plaintiff. (a) to make a full disclosure to the court
of all material matters, (b) to specifically identify all claims against the defendant, including the grounds for the claim, the amount of the claim, and the defendant's affirmative
defenses against the claim and establish a good arguable case, (c) to state why the defendant is believed to have assets within the United Kingdom, (d) to state why assets are at
risk of being dissipated, (e) to undertake the responsibility of paying damages in the event
that the claim falters or the injunction proves to be unjustified. English Courts employ the
Mareva injunction as an effective protection for plaintiffs against defendants willing to dissipate their assets. Although the Mareva injunction operates in- personam, it can affect
defendants' assets in ways that would ordinarily require courts to have in-rem jurisdiction.
It may be applied to a variety of assets such as bank accounts, ships, aircraft, automobiles,
real property, chattel, and even goodwill. Initially, the Mareva Injunction was limited to
assets only within the Court's jurisdiction. However, the Mareva injunction evolved, and
now reaches assets located worldwide. In 1978, the United Kingdom became a signatory to
the Brussels Convention. As a result, England adopted Article 24 in Section 25 of the Civil
Jurisdiction and Judgments Act 1982, effectively extending the territorial reach of the
Mareva injunction, thus nullifying the previous contrary case law. The cases that followed
gave a comprehensive set of guidelines for using a Mareva injunction outside English borders. Under the guidelines established by the courts, plaintiffs seeking a Mareva injunction
must satisfy the following standards: (1) English assets must be wholly insufficient to afford protection; (2) a high risk of disposal of foreign assets must be present; (3) the defendants should be sophisticated operators, with the ability to render assets untraceable; (4)
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no real problem to address. It may not be a problem 21 4 because until
recently, typical plaintiffs involved in transnational litigations in U.S.
courts were either large multinational corporations, which have enough
financial power to pursue a litigation abroad, or the legal battle is
targeted against other similarly large foreign corporations that have sufficient assets in America to satisfy domestic judgments. 2 15 Conse21 6
quently, this continues to trouble American scholars and jurists.
Regardless of the applicability of each proposed solution, the fact remains that the only effective remedy available today to the U.S. litigant
is to fight his battle in a foreign country. 2 17 Indeed, the problem of lack
of recognition of U.S. judgments abroad tends to arise mainly in the case
where the defendant is a small business or an individual. 2 18 From the
above presentation it becomes obvious that currently the only option realistically available to the average U.S. litigant is to obtain a judgment,
21 9
interim or final, from a U.S. court and attempt to enforce it abroad.
there must be no oppression of the defendant by allowing them to be subjected to a multiplicity of proceedings; (5) the defendants must be protected from the misuse of any information obtained pursuant to this order; (6) a world-wide tracing order must be receivable,
which would require the defendant to reveal the location of all his foreign assets. The Court
in Derby & Co. Ltd. v. Weldon added that a Mareva injunction can apply world-wide, without the need to prove that the defendant has assets within the jurisdiction of the United
Kingdom. The world-wide application of the Mareva Injunction allows plaintiffs with proceedings in the UK or a contracting state, to use the Mareva in helping to preserve assets
for execution. This use has made the Mareva one of the most innovative and flexible protective remedies available in international litigation, which resulted in being called by a judge
the "nuclear weapon" of law. That is why several authors have proposed the adoption of a
"Mareva-type" injunction in the U.S. legal system but until now, this view does not seem to
gain ground. For more information on the history, development, and use of the Mareva
injunction; see generally Lars E. Johansson comment, The Mareva Injunction:A Remedy in
the Pursuit of the ErrantDefendant, 31 U.C. Davis L. Rev. 1091 at 1098 (1998); see generally Dominguez, supra n. 60; Bermann supra n. 59; Nation, supra n. 16, at 368.
214. Friedrich K. Juenger, A Hague Judgments Convention?, 24 Brook. J. Int'l L. 111,
114 (1998).
215. Id.
216. See Russell J. Weintraub, How Substantial Is Our Need for a Judgments-Recognition Convention and What Should We BargainAway to Get It?, 24 Brook. J. Int'l L. 167,
170-184 (1998) (Part II, explaining in detail the need for a convention).
217. Juan Carlos Martinez, Recognizing and Enforcing ForeignNation Judgments: The
United States and Europe Compared and Contrasted, 4 J. Transnat'l L. & Pol'y 49, 51-53
(1995).
218. Id.
219. These statements reflect the personal opinion of the author based on the preceding
analysis in this comment, Parts II and III; see also Juenger, supra n. 214, at 114-115. Thus,
the problem of recognizing American judgments abroad tends to arise only in the event
that the defendant is a fairly small business or an individual. In such cases, counsel ought
to advise their clients to sue abroad, rather than waste time and money in the hope of
enforcing a domestic judgment that may be considered excessive by foreign standards. But,
as a case decided by the German Bundesgerichtshof shows, even a hefty American judg-
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However, given the problem of financing litigation in a foreign forum, which is more burdensome than undertaking litigation at home and
can become a deterrent to the individual litigant such as the one in our
hypothesis, one might argue that suing abroad is not a viable solution.
Although, it may be true that, up until recently, most transnational litigation involved large companies, 2 20 and this may continue to be true because they have enough resources to pursue their interests in any part of
the world, it is nevertheless true that with the advent of the Internet and
its continuously increased use, cases will start to arise that would involve small businesses and/or individuals. 22 1 These plaintiffs would not
222
be able to afford the "luxury" of maintaining litigation abroad.
Thus, the only realistically available option to such U.S. plaintiffs,
obtaining a judgment, interim or final, from a U.S. court and attempting
to enforce it abroad, would be ineffective. 2 23 Because the United States
has no treaty benefits upon which to rely, enforcing a U.S. judgment in
Europe means looking to the general rules of recognition and enforcement in the courts of European nations, 224 which in practicality usually
means that an entirely new action must be brought on the judgment in
order to obtain recognition. 2 25 The most tangible international instrument currently available in this area is the Hague Convention, and a
22 6
brief commentary is deemed appropriate.
2.

Reactions To And Critique Of The Hague Convention
The Hague Convention

22 7

is intended to harmonize jurisdictional

ment rendered against an individual may still be recognized, at least to the extent that it
does not represent punitive damage; see also generally Weintraub, supra n. 216 (explaining
the need for a comprehensive convention).
220. See Juenger, supra n. 214, at 114-116.
221. Id; see also Jonathon A. Franklin & Roberta J. Morris, InternationalJurisdiction
and Enforcement of Judgments in the Era of GlobalNetworks: Irrelevanceof Goals for, and
Comments on the Current Proposals, 77 Chi.-Kent. L. Rev. 1213, 1247-48 (2002).
222. See generally Danford, supra n. 120; see also Franklin & Morris, supra n. 221, at
1222-23.
223. These statements reflect the personal opinion of the author based on the preceding
analysis in this comment, Parts II and III.
224. See Brand, supra n. 121, at 205 ("Absent the benefits of a treaty, a U.S. judgment is
governed by general rules of recognition and enforcement in the courts of European nations. Normally, this means that a new action must be brought on the judgment in order to
obtain recognition, with the resulting local judgment of recognition being the one for which
enforcement is sought"); Matthew H. Adler, If We Build It, Will They Come? - The Need for
a Multilateral Convention on the Recognition and Enforcement of Civil Monetary Judgments, 26 Law & Pol'y Int'l Bus. 79, 81 (1994).
225. Brand, supra n. 121, at 205.
226. See infra Part II B (3)(b).
227. The previous draft titled Summary of the Outcome of the Discussion in Commission II of the First Part of the Diplomatic Conference 6-20 June 2001, Interim Text, availa-
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rules governing cross-border litigation between private parties. It is not
intended, however, to harmonize national laws on any topic. 2 28 The way
that it is envisaged to function is to create a general framework according to which member States would be required to recognize and enforce
judgments covered by the Convention if the jurisdiction in the court rendering the judgment were founded on one of the bases of jurisdiction required by the Convention. 22 9 It thus establishes that a final judgment of
one member state must be recognized in the courts of any other contracting party, provided that the issuing court had valid jurisdiction and
that the enforcing state cannot review the merits of the claim on which
the judgment is based. Discretionary grounds for refusal, set out in Arti230
cle 28, limit this general rule of recognition.
231
The reactions to the proposed convention have been conflicting.
It should not, however, be overlooked that early discussions on the current convention began in 1992, when the Internet was still in an infant
stage and consequently dealt generally with more traditional notions of
trans-border litigation. 232 Some argue that this Convention will fill the
ble at http://www.cptech.org/ecom/jurisdiction
Interim text.rtf, [hereinafter Hague
Convention, 2001 Draft];the previous draft from 1999 is also available online at http://www
.hcch.net/e/conventions/draft36e.html [hereinafter Hague Convention, 1999 Draft]. The
2001 draft is rather confusing, because it is full of bracketed language and multiple variants of the same section.
228. See James Love, What you should know about the Hague Conference on Private
InternationalLaw's Proposed Convention on Jurisdictionand Foreign Judgments in Civil
and Commercial Matters, (available at: http://www.cptech.org/ecom/jurisdiction/whatyou
shouldknow.html) (June 2, 2001); see Sprigman, supra n. 177.
229. Department Of Commerce, Request for Comments on PreliminaryDraft Convention
on Jurisdiction and Foreign Judgments in Civil and Commercial Matters, http://www
.uspto.gov/web/offices/com/sollnotices/prdrconjud.html (accessed Nov. 4, 2004).
230. See text of art. 28 (available at http://www.hcch.net/e/workprog/jdgm.html) (accessed Nov. 1, 2004) (noting that a judgment may be refused if: (a) a suit involving the
same subject matter is pending before a court first seized; (b) the judgment is inconsistent
with a prior, enforceable judgment; (c) the issuing court was partial or violated fundamental principles of procedure; (d) the defendant did not have sufficient time to prepare a defense; (e) the ruling was procured by fraud; or (f) recognition would be incompatible with
the public policy of the enforcing state).
231. See Love, supra n. 228 (arguing that while the convention would clearly have some
benefits, in terms of stricter enforcement of civil judgments, it would also greatly undermine national sovereignty and inflict far-reaching and profound harm on the public in a
wide range of issues); see Sprigman, supra n. 177 (arguing that the convention may strangle both e-commerce and free speech on the Internet); Franklin & Morris, supra n. 221, at
1234-1235; see also generally Tapio Puurunen, article, The Judicial Jurisdictionof States
Over InternationalBusiness-to-Consumer Electronic Commerce from the Perspective of Legal Certainty, 8 U.C. Davis J. Int'l L. & Pol'y 133 (2002).
232. See Morris, supra n. 177, at 1218-19 (stating that the Internet is one of the factors
responsible for the recent increase in interest in the language and scope of an international
convention on foreign jurisdiction and enforcement); see also generally Puurunen, supra n.
231 (explaining how the possibilities, growth and globalization of the Internet have accen-
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current gap in the international enforcement of judgments and it will
strongly benefit the U.S. litigant, especially the medium size corporations or the middle class American that do not have the financial potency
to pursue an international litigation. 23 3 Given the traditional difficulty
of most civil law countries in understanding the U.S. case law and the
jurisdictional rules (the view jurisdictional tests such as "purposeful
availment" and reasonable expectation of being "haled into court" as
2 34
vague) and the resulting reluctance in enforcing the U.S. judgments,
this argument seems to be well founded. On the other hand, U.S. Department of State has expressed its concerns about the draft following
"too closely the structure and content of the Brussels Convention,"235
which appears to be the main obstacle.
The critics of the Convention concentrate on the "chilling" effect it
may have on Internet speech and the negative repercussions on e-commerce. 23 6 They argue that Internet websites operate worldwide; therefore, liability for online conduct deserves special attention. 23 7 Since the
tuated emerging legal problems: traditional geographical concepts lose their viability in
remedying legal issues in e-commerce because the technical structure of the Internet enables traders and consumers to interact virtually anonymously, while a Web site has normally a worldwide audience, thus challenging the traditional norms used for determining
judicial jurisdiction).
233. See Peter D. Trooboff (partner at Wash. DC. Covington & Burling and member of
U.S. delegation to the Hague Conference on Private International Law); The Hague Conference, The National Law Journal, (available at http://www.cov.com/publications/download/
oid6609/243.pdf) (July 23, 2001); Mark Hankin, Proposed Hague Convention would help IP
owners, The National Law Journal. (July 23, 2001).
234. Id.
235. Jeffrey Kovar, Assistant Legal Advisor for Private International Law at the U.S.
State Department in 1999, stated that the Preliminary Draft Convention in consequence of
fatal defects in structure, approach and detail wouldn't have a chance to be accepted in the
US. Letter from Jeffrey D. Kovar to J. H. A. van Loon, PreliminaryDraft Hague Convention on Jurisdiction and the Enforcement of Civil Judgments (Feb. 22, 2000) (available at
http://www.cptech.org/ecom/hague/kovar2loon22022000.pdf); EU/US: Contrasting Visions
for New Convention on International Law, European Rpt. No. 2537 (Oct. 21, 2000).
236. Id; see also a series of articles and comments on the Hague Convention and its
potential implications on the electronic commerce and the on-line speech available at CP'I's
Page on the Hague Conference on Private International Law's, Proposed Convention on
Jurisdictionand Foreign Judgments in Civil and Commercial Matter at http://www.cptech
.orglecom/jurisdiction/hague.html#news such as: Sarah Hudleston, Preserving Free Speech
in a Global Courtroom: The Proposed Hague Convention and the FirstAmendment. Minnesota Journal of Global Trade, 10 Minn. J. Global Trade 403 (2001); Hanna L. Buxbaum.
The PrivateAttorney General in a GlobalAge: Public Interests in Private InternationalAntitrustLitigation, 26 Yale J. Int'L 219 (2001); Elizabeth Thornburg, Going Private:Technology, Due Process, and Internet Dispute Resolution, 34 U.C. Davis L. Rev. 151 (2000); V.
Black, Commodifying Justice for Global Free Trade: The ProposedHague Judgments Convention, Osgoode Hall L.J., 2000, 237 if., W. S. Dodge, "Antitrust and the Draft Hague
Judgments Convention", Law and Policy in Int'l Business, 2001 at 363 ff.
237. Id; see also Love, supra n. 228.
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Convention does not impose any global standards on the substantive issues in cross-border lawsuits it obliges signatories to enforce the judgments rendered by the courts of other member countries based on
substantially different laws, even if the alleged offense does not constitutes an illegal act in the U.S. The Convention generally adopts the rule
of country of destination, thus permitting the injured party to bring an
action where the injury occurred or arose. 238 Unlike in the Brussels
Convention that applies in the E.U., 23 9 where national laws are broadly
similar and are undergoing further convergence, the national laws of the
Hague Convention member countries 240 often diverge and sometimes
even clash. As a result, if the Convention is ratified, in its present form,
U.S. courts could be obliged to enforce foreign judgments even against
24 1
people and companies whose actions were entirely legal in the U.S.
To better illustrate the confusion that may occur under the treaty it
may be pointed out that different national laws concerning libel, copyright, patents, trademarks, trade secrets, unsolicited e-mail, unfair competition, comparative advertising, or parallel imports of goods will give
rise to judgments and injunctions. As a consequence, people will find
that activities that are legal where they live are considered illegal in a
different country. 24 2 Under the treaty, the foreign country will likely
have jurisdiction and their laws will be enforceable in all Hague member
countries.
There is the limitation of Article 28(f), to which judgments need not
be enforced if recognition or enforcement would be manifestly incompatible with the public policy of the State addressed. 24 3 This provision is
quite important, but what is "manifestly incompatible" with the U.S. policy is an issue that most likely would be determined in a case by case
approach by individual courts. 244 Moreover, its usefulness is limited by
the fact that judgments will be enforced in any Hague member country. 245 Even if U.S. courts decline to enforce foreign censorship judgments, the threat to Internet free speech remains. Under that provision,
the defendant will only escape the judgment if every country finds the
238. Text of the convention Chapter II, art. 10.
239. See supra Part II.B, (3)(a).
240. There are 57 States Members of the Hague Conference, including countries like
USA, Canada and the E.U. member countries as well as developing countries such as
Chine, Romania, Turkey and Pakistan. The list of member countries is available at http://
www.hcch.netje/members/members.html.
241. See Burk, supra n. 202, at 207.
242. See a detailed discussion on Intellectual Property rights protection and proposed
solutions in Franklin & Morris, supra n. 221.
243. Hague Convention, 2001 Draft, supra n. 199, Art. 28 (f).
244. Franklin & Morris, supra n. 221, at 1234-1235.
245. See supra Part II. B. 3.b.
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judgment "manifestly incompatible public policy," but the plaintiff need
only find one country that is willing to enforce the judgment.
The inadequacy of that provision becomes clearer in Internet related
disputes where the ISP will typically be sued, both because it has the
financial resources and because it has assets in many countries. 2 46 One
can easily see that the outcome in the Yahoo! case 24 7 could have been
different if the convention had been in force. Even if the enforcement of
the French judgment had been refused by the U.S. courts due to "public
policy" reasons, it still could be enforced elsewhere, thus financially crippling the company. If that is so, perhaps another court can similarly
stamp out online criticism of the local government, or religion. 24 8 This
will eventually result into reducing the World Wide Web to the lowest
common denominator and seriously traumatizing the electronic
249
commerce.
As far as provisional or protective measures are concerned, 250 it is
unclear, at least as to the 2001 draft, if the Hague Convention will support such remedies. As they are discussed in the scope section, 25 1 the
jurisdiction section, 2 52 and the enforcement section, 2 53 the result could
differ drastically and vary from the enforcement of a wide range of preliminary injunctions to no enforcement of foreign preliminary injunctions, depending on which clauses the countries select. Some
commentators have characterized this issue as one of the many compli25 4
cated and pivotal parts of the Hague Convention negotiations.
However, the problems are not insurmountable. It is true that the
U.S. and E.U. embody different perspectives in establishing jurisdiction,
and seem unable to agree upon an approach to handling consumer contracts and torts. 2 55 The success of any international negotiation is based
246. See id.
247. See supra n. 45.
248. Id.
249. Id.
250. See supra n. 199. Hague Conference on Private International Law, PRELIMINARY
Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters, Hague Convention, 2003 Draft, Hague Convention, 2001 Draft; Hague Convention,
1999 Draft.
251. Hague Convention, 2001 Draft, supra n. 199, Art. 1, reprinted at 77 Chi-Kent L.
Rev. 1015, 2(k).
252. Id. at 1033, Art. 13
253. Id. at art. 23(A).
254. Franklin & Morris, supra n. 221, at 1283.
255. The European Community emphasizes consumer protection, whereas the U.S. will
not accept such strict consumer protection rules that appear heavily pro-business. See
Timothy P. Lester, GlobalizedAutomatic Choice of Forum: Where Do Internet Consumers
Sue?: ProposedArticle 7 of the Hague Convention on InternationalJurisdictionand Foreign
Judgments in Civil and Commercial Matters and I\ts Possible Effects on E-Commerce, 9
New Eng. J. Intl. & Comp. L. 431, 457-58 (2003).
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on the willingness of the parties to compromise. In this case, the most
workable and probably successful scenario would include adopting a
draft incorporating the advances in technology and a combination of the
best of both worlds. First, it has started becoming evident that although
difficult, at least some regulation of the Internet is feasible, 25 6 which is
partially due to the newly developed geo-identification in general, and
GEO-LOCATION TECHNOLOGIES

in particular. 25 7 Second, the European

system's big advantage is the fact that it has established clear and unambiguous rules for jurisdiction, and provides adequate consumer protection. Since the consumer is usually the weaker party in a lawsuit and
does not have the option to initiate costly litigation in a distant forum, he
must have the option to sue at home, as well as the assurance that he
will not be sued in a distant forum. Thus, for reasons of foreseeability
and certainty, the European community's rules can be the foundation for
an international solution. However, strict rules do not allow for flexibility that Internet-related cases require, or the continuously evolving technologies that web based transactions employ. Thus, the international
solution should also incorporate a modified U.S. approach to allow for the
flexibility and adaptability of the usually rigid rules to address the continuously evolving real world and its legal needs. 2 58 Not only would such
a solution be acceptable to both the U.S.and the E.U., it would also likely
provide a realistic and viable international scheme for the mutual recognition and enforcement of judgments, provisional or final.
3.

The Hague Impasse and the ALI Proposals

Currently, neither side appears willing to compromise. Consequently, the negotiations in the Hague Convention have reached an impasse. 25 9 The causes for this impasse, as explained above, seem to be
deeper and the rapid development and spread of commerce and new
technologies, combined with the still unresolved economic, political, and
legal issues in fields such as intellectual property and electronic commerce, worsen the problem. 2 60 The undisputed result is that the future
of the Hague Convention is uncertain. 2 6 1 It is characteristic that limits
256. Keller, supra n. 139, at 5-16.
257. For a more detailed discussion of how these technologies work and how they may
affect the way the law views 'location" online, see generally Dan Jerker B. Svantesson, GeoLocation Technologies and Other Means of PlacingBorders on the 'Borderless' Internet, 23
John Marshall J. Computer & Info. L. 101.
258. See generally Keller, supra n. 139, at 68-70 (discussing possible solutions to the
Hague impasse).
259. Id. at 68-70; see also Arthur T. von Mehren, Draftinga Convention on International
Jurisdictionand the Effect of Foreign Judgments Acceptable World-Wide: Can the Hague
Conference Project Succeed, 49 Am. J. Comp. L. 191, 194 (2001).
260. Id. at 194.
261. Id. at 194; see also generally Keller, supra n. 139, at 67-70.
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the latest negotiations and discussions have been the "exclusive choice of
court agreements [that are] as effective as possible in the context of in2 62
ternational business."
Faced with uncertain prospects for a speedy conclusion to the Hague
Convention negotiations, 26 3 the American Law Institute (ALI) shifted its
purpose from drafting the implementing legislation for a final Hague
Convention 2 64 to drafting a proposed federal statute on jurisdiction and
judgments, independent of the Convention. 265 Subsequently, ALI has
released two revised drafts in 2002: Draft No. 2, released in September
and Draft No. 3, released in December. 26 6 The ALI has named its proposed legislation "The Foreign Judgments Recognition and Enforcement
Act."2 67 The drafters' intent behind drafting this legislation is to have a
federal statute in place in the event that a "satisfactory" convention is
not forthcoming from the Hague Convention. 268
Some have argued that federalization of the U.S. judgment-enforcement regime would be a wise course of action, since it would clarify and
somehow unify the patchwork of differing rules and requirements. 26 9
Reciprocity seems a compelling reason for unification of U.S. law in this
262. See Trevor C. Hartley and Masato Dogauchi, "Draft Report on the Preliminary
Draft Convention on Exclusive Choice of Court Agreements" (Prel. Doc. No. 26 of Aug.
2004) (available at http://hcch.e-vision.nl/upload/wop/jdgm-pd26e.pdf) (accessed Nov. 1,
2004). Article 8 states that the Convention does not govern interim measures of protection.
It neither requires nor precludes the grant of such measures by a court of a contracting
state, nor does it affect the right of a party to request such measures. Id. at 133. A court
that grants a measure of this kind does so under its own law. The Convention does not
require that a court grant the measure, but it does not preclude a court from granting it.
This does not require that courts in other contracting states recognize or enforce it; however, nothing precludes them from doing so. That decision depends on national law. Id. at
28, 30-31.
263. Danford, supra n. 120, at 434.
264. The American Law Institute (ALI) International Jurisdiction and Judgments Project Council Draft No. 1, § iii (2001) (hereinafter ALI Council Draft No. 1) (available at:
http://www.ali.org/ali/NEWPRDS.HTM#transrules); see also Memo from Andreas F.
Lowenfeld & Linda Silberman (Nov. 30, 1998) (available at http://www.ali.org/alil
1999_Lowenl.htm) (describing the project as its reporters); Memo, from Peter H. Pfund
(available at: http://www.ali.org/1999_Pfundl.htm under International Jurisdiction and
Judgments Projects) (accessed Oct. 30, 2004) (discussing the significance of the Convention
and of the ALI project from the perspective of the U.S. Department of State).
265. Id. at § ii.
266. The American Law Institute, International Jurisdiction and Judgment Project
Council Draft No. 2 (2002); ALI Council Draft No. 3.
267. Tentative Draft No. 2: Proposed Foreign Judgments Recognition and Enforcement
Act (Revised) (2004) (available for purchase at http://www.ali.org).
268. See Memo, from Andreas F. Lowenfeld and Linda Silberman, § II, I A (Nov. 30,
1998) (available at http://www.ali.org/ali/1999-Lowenl.htm); see also generally Danford,
supra n. 120, at 415-32 (discussing the ALI proposals in detail).
269. See id. at 424-27. For a general discussion of the proposed regime; see also Trooboff,
supra n. 235 (available at httpJ/www.cov.com/publications/download/oid5l6l5/486.pdf).
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area, while the existence of national standards for judgment enforcement
might give a negotiating advantage to the American side aiding into
multilateral negotiations in the Hague Convention or elsewhere. 270
However useful or true this might be, the reality is that no one can
predict if or when such a development will occur, or if and/or when the
U.S. will accede to a judgments convention with the nations of the E.C.
or with any other group of nations in the near future. 2 7 1 Although such
development would be desirable, the efforts of recent years have either
failed 2 72 or were never realized 2 73 .
In the meantime, on the international level, ALI took initiative and
proposed to International Institute for the Unification of Private Law
(UNIDROIT) 27 4 to prepare uniform rules of procedure. 2 7 5 These rules
include provisional measures that are applicable to transnational disputes once countries settle the question of jurisdiction, but before the
question of recognition and enforcement of the judgment arises.
The ALI/UNIDROIT 276 principles recognize the competent court's
ability to grant provisional measures "with respect to a person or to prop270. Danford, supra n. 120, at 415-23.
271. Id.
272. For example: the failed 1977 Treaty for Mutual Recognition and Enforcement of
Judgments, which the U.S. initiated with the U.K. was never ratified due to English reservations; see Ayelet Ben-Ezer* and Ariel L. Bendor, The Constitution and Conflict-of-Laws
Treaties: Upgradingthe InternationalComity, 29 N.C. J. Intl. L. & Com. Reg. 1, n. 195 and
general discussion (2003).
273. Id. at 432-33; see also generally Franklin & Morris, supra n. 221, at 1283; see also
generally Arthur T. von Mehren, Drafting a Convention on InternationalJurisdictionand
the Effect of Foreign Judgments Acceptable World-Wide: Can the Hague Conference Project
Succeed, 49 Am. J. Comp. L. 194.
274. The International Institute for the Unification of Private Law (UNIDROIT) is an
independent intergovernmental organization with its seat in the Villa Aldobrandini in
Rome. Its purpose is to study needs and methods for modernizing, harmonizing and coordinating private and, in particular, commercial law between states and groups of states,
available at: http://www.unidroit.org/english/presentation/main.htm (accessed Nov. 14,
2004).
275. See Draft Principles of Transnational Civil Procedure, Study LXXVI - Doc. 11, titled Joint American Law Institute/ UNIDROIT Working Group on Principles and Rules of
Transnational Civil Procedure (2004) (available at: http://www.unidroit.org/english/publicationsworkprogramme/proceedings/2004/study/76studyo76/s-76-11-e.pdf) (accessed Nov.
14, 2004).
276. Id; see also ALI Report on the Current Status of Preparations (available at http://
www.ali.org/ under Actions Taken on 2004 Annual Meeting Drafts) (official text forthcoming 2005). According to said report, no countries undertook action on the Rules from the
draft. See also ALJIUNIDROIT Principles and Rules of Transnational Civil Procedure,
Council Draft No. 1 (Nov. 16, 2001) (available at http://www.ali.org/ali/ALIUNIDROI
Ttrans.htm)(presenting a previous version of the ALI/ UNIDROIT Principles).
As to the provisional measures, it states in pertinent part:
3.4 Provisional measures may be provided with respect to property in the forum
state, even if the courts of another state have jurisdiction over the controversy.
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erty in the territory of the forum state, even if the court does not have
jurisdiction over the controversy,"2 77 when such measures are necessary
to ensure effective relief by final judgment or to preserve the status
quo. 278 The principles also provide for proceedings without notice, ex
parte, when applying for a provisional remedy. 279 Also, there is an attempt to compromise between those jurisdictions requiring the plaintiff
to provide security for costs, or for liability for provisional measures in
those jurisdiction that do not have such requirement, while not attempt28 0
ing to modify forum law in that respect.
The ALIIUNIDROIT Principles offer the appropriate basis and the
Hague Convention offers the appropriate forum for the U.S. government
to start negotiating agreements on a smaller scale than it initially attempted. 28 1 Indeed, at a certain point in time, one must pick his battles.
4. Proposed Principlesfor a Mutual Recognition and Enforcement of
Judgments Agreement
Currently, it appears difficult to make progress on a large international level, 28 2 but significant progress might be possible on a smaller
scale. 28 3 The most efficient course of action would be to proceed in a

negotiation and devise a series of bilateral or multilateral agreements
with these nations that seem to maintain the bulk of transnational
litigation.
4.3 A person should not be required to provide security for costs, or for liability for
provisional measures, solely because that person is not domiciled in the forum
state. In any event, security for costs should not restrict access to justice.
7.3 The court may grant accelerated attention to provisional measures and issues
that may be peremptorily dispositive, such as issues of jurisdiction or statutes of
limitations.
See also generally Spyridon VRELLIS, Major Problems of InternationalCivil Procedure as
Compared to the ALI/UNIDROIT Principlesand Rules 56 Revue hellenique de droit international 91, 91-109, issue 1 (2003); Phaedon John Kozvris, Comments and Observations on
Draft 4 of the ALI-UNIFROIT Principles and Rules of TransnationalCivil ProcedureRegarding Jurisdictionand the Opportunity to be Heard:with a Comparative Twist, 56 Revue
hellenique de droit international 123, 123-30 issue 1 (2003).
277. Draft Principles of Transnational Civil Procedure at Principle 2.3.
278. Draft Principles of Transnational Civil Procedure at Principles 5.8, 8.
279. Id. at P8A-P8G (accompanying comments).
280. Draft Principles of Transnational Civil Procedure at Principle 3.3 (stating "[a] person should not be required to provide security for costs, or security for liability for pursuing
provisional measures, solely because the person is not a national or resident of the forum
state.").
281. See Brand, supra n. 121, at 204 (observing that the U.S. which is not a party to a
single bilateral treaty on recognition of foreign judgments, could avoid the effects of the
Brussels Convention through country-by-country treaty negotiation).
282. See supra at pt. III(A)(2) (discussing The Hague Convention).
283. This statement reflects the personal opinion of the author.

2006] PROVISIONAL RELIEF IN TRANSNATIONAL LITIGATION

307

In our hypothetical, that would entail negotiating a bilateral treaty
with Greece. Given the fact that most European and civil law countries
do have the same main issues with the U.S. judicial system, this may
serve as a paradigm as to the issues that may arise and how they can be
addressed.
In general, absent any international agreement, 28 4 the Greek Code
of Civil Procedure provides that the judgments of foreign courts:
1. If the judgments constitutes res judicata according to the laws of
2 85
the country where it was issued.
2. If the courts of the State
to which the foreign court belongs have
286
jurisdiction under Greek law.
3. If the non prevailing party had been given the opportunity to
defend itself and participate in the legal proceeding, unless the law of
the country of the court issuing the decision authorized that party's absence from the legal proceeding, and such provision28 7is applicable to
both that of the country and of the foreign litigants.
4. If the judgment conflicts288
with a Greek judgment between the
same parties for the same case
5. If recognition of the judgment would lead to a result that clearly
28 9
conflicts with essential public policy the basic Greek laws recognize.
Article 780 of the Code of Civil Procedure governs enforcement of
foreign judgments and provides that, absent any international agreement, 290 American courts shall enforce the judgments of foreign courts:
1. If the courts of the State to which the foreign court belongs had
jurisdiction under its domestic law and have applied 2the
substantive
91
law that would be applicable in the case of Greek law.
284. Greek Code of Civil Procedure, art. 323 (available in Greek at http://gort.gr/prvto
.htm).
285. Id. at art. (1).
286. Id art. 323(2).
287. Id. at art. 323(3). Practically, in these cases. Greek courts examine whether service
of documents on the defendant was in accordance with law or in such a timely manner that
he could defend himself if he made no appearance and he pleads this fact, or if the law
permits lack of notice, that such law applies equally to citizens and aliens.
288. Id. at art. 323(4). Such earlier Greek judgment will also include with an earlier
recognizable foreign judgment.
289. Id. at art. 323(4). It is necessary to note here that the term "public policy" does not
appear in the Code of Civil Procedure. Greek legislation and jurisprudence use the terms
'public principles" and "public order" instead. Greek courts usually apply these concepts
jointly, which together cover the same content as the English term "public policy". Therefore, the author deems it appropriate to use the English term "public policy" where Greek
texts use the terms "public principles" and "public order", especially since such terms do not
make much sense to English speaking jurists.
290. Greek Code of Civil Procedure, art. 780.
291. Id. at art. 780 (1).
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2. If the judgment would lead to a result that clearly conflicts with
292
essential public policy the basic Greek laws recognize.
It becomes obvious that an ex parte injunction would clash with the
Greek law provision mandating the notification and appearance of the
other party. Yet, this issue is not insurmountable. First, Greek law recognizes the need for measures in order to preserve the status quo pending or even prior to the commencement of litigation. Therefore, in cases
where there is a need to protect a right or preserve the status quo until
an issuance of of the court's decision on a petition for "security measures," Greek law authorizes the court of first instance to issue a "preliminary order" after a party's petition. 29 3 Thus, effective resolution of
these issues is possible through the adoption of specific provisions dealing with the provisional measures, which would achieve a balance between the need of surprise 29 4 and the protection of both parties'
2 95
interests.
Additionally, the Greek State has already concluded a series of bilateral agreements with several countries regarding the enforcement of default judgments in Greece. 2 96 Although the requirements may vary
depending on the relations between the two countries, they clearly indicate that there is not a rigid application of the law on that issue, and
29 7
negotiations may result in a position countries commonly accept.
First, it is necessary to address the issue of jurisdiction, concerning
both the main litigation and the provisional measures. 298 That means
the negotiating parties would have to decide the legal basis for determin292. Id. at art. 780 (2).
293. Greek Code of Civil Procedure at art. 691(2). In practice, whenever a plaintiff files
a motion for security measures, he concurrently files a motion for preliminary order, which
the President of the Court of First Instance hears that same day the same day in an effort
to protect the alleged rights of the plaintiff pending the hearing of the security measures
motion. In theory, presence of the party against which such a motion is filed is not necessary for a hearing on the motion. However, in practice, every possible effort is made to
ensure the presence of both parties at the hearing. In most cases, these efforts are successful and both parties are represented in the proceedings.
294. See generally Dominguez, supra n. 60; see also generally Danford, supra n. 120.

295. Id.
296. See e.g. Greek Albanian Convention of May 17, 7, 1993, Greek-Armenian Convention of Nov. 21, 2000, Greek-Austrian Convention of Dec.12, 1965, Greek-Bulgarian Convention of Apr.10, 1976, Greek-German Convention of Nov. 4, 1961 available with a full
presentation of the legal status regarding the recognition and enforcement of default judgments in Greece and the bilateral agreements in Ap. Anthimos, Recognition and Enforcement of Default Judgments in Greece, Chapter 1, 2, ISBN/ISSN: 960-301-693-4, (2002) (in

Greek) (available for purchase at http'//www.sakkoulas.gr/g-detail.asp?uid=839&aa=3&it
=1&page=l&toc).
297. This statement reflects the personal opinion of the author, based on the presentation above.
298. See e.g. Draft Principles of Transnational Civil Procedure at Principle 2.
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ing which court would exercise jurisdiction over a case and under what
circumstances. Practically, that would involve a U.S. agreement to curtail the use of minimum-contacts, tag jurisdiction 2 99 and forum non conveniens with respect to those legal disputes, and to disputes over
300
domiciliaries of a treaty partner.
Indeed, while tag jurisdiction has enjoyed judicial and constitutional
approval in the U.S. . both academics and foreigners have heavily criticized the practice. 3 0 1 Its application in international litigation is useless to the extent that resulting judgments would be unlikely to receive
recognition or enforcement abroad. 30 2 Given tag jurisdiction's dubious
propriety and general superfluous, the U.S. should be willing to compromise in negotiating a treaty with any civil law country and in the context
of the Hague Convention. Besides surrendering these old concepts of
tag, attachment, and doing-business jurisdiction, doctrines in the negotiating process, which most Europeans find questionable, and unnecessary
and even offensive the U.S. also could gain bargaining power on specific
jurisdiction. This merits some argument, and may elicit other countries
to respect U.S. judgments and to renounce their own exorbitant bases for
30 3
jurisdiction.
Mter resolving jurisdictional issues, 30 4 the next step is to clarify
some substantial law issues, including the purposes, form and basis to
obtain a measure of provisional relief. The purposes are common to both
jurisdictions. 30 5 The principal purpose is to prevent dissipation of the
defendant's assets, and thus to ensure that assets will remain available
for satisfaction of an eventual money judgment. 30 6 In the U.S., the well
299. Under U.S. law, the ancient basis of presence gives the forum state power to adjudicate any personal claim if the defendant is served with process within the state's territorial limits. Thus, even momentary physical presence of the defendant at the time of service
creates power to adjudicate a claim totally unrelated to that transient presence. See
Amusement Equip., Inc. v. Mordelt, 779 F.2d 264, 270-71 (5th Cir. 1985).
300. See Kevin M. Clermont, JurisdictionalSalvation and the Hague Treaty, 85 Cornell

L. Rev. 89, 111-15 (1999).
301. Id. at 112.
302. Id. at 112 (citing David Epstein & Jeffrey L. Snyder, InternationalLitigation 6.04,
3 (2d ed. 1994); Louise Ellen Teitz, TransnationalLitigation 1-6, 50-52 (1996)).
303. See Clermont, supra n. 301, at 115-16.
304. See Danford, supran. 120, at 409-14 (need a more specific pinpoint); see also generally Puurunen, supra n. 231 (discussing jurisdictional issues specific to e-commerce).
305. See Neil Andrews, Provisional and Protective Measures: Towards a Uniform Pro-

tective Orderin Civil Matters, 993, paras. 2,, 3 (2001) (copy on file with author) (available
at: http://www.unidroit.org/english/publications/review/articles/2001-42001-4-andrews
.pdf) (accessed Nov. 1, 2004) (hereinafter "Andrews, Provisionaland Protective Measures");
see also generally Bermann, supra n. 59, at 559; see Nation, supra n. 16, at 406.

306. See Bermann, supra n. 59, at 559; Andrews, supra n. 306, at 993.
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established purpose of the provisional measures 30 7 is to preserve the status quo pending a final determination on the merits. 30 8 Preserving the
status quo necessarily entails the need for identification of assets, and/or
30 9
preservation of evidence that is vital to proof of the relevant case.
The Greek legal system equally recognizes that a claim may remain
unsatisfied if, at the resolution of the dispute, the defendant is left with
no assets. The Greek Code of Civil Procedure allows a court to order
3 10
security measures in all urgent matters or to prevent imminent risk.
Risk prevention is therefore the main basis to apply for security. The
majority of the provisional measures aims to maintain the status quo
and to secure assets, 3 11 but some countries envision other purposes, such
3 12
as preservation of evidence.
With common ground already between them, the two countries may
proceed in drafting principles on which an agreement may be reached. It
would also be beneficial to clarify that the provisional measures that this
agreement would recognize and enforce, must be in accord with well
specified principles of law the agreement discusses or references.
Furthermore, the principles should mandate that the issuing court
undertake to carefully balance the interests. Given the nature of such
measures, the court would grant a protective order only if it appears necessary, proportionate, and just.3 13 In granting provisional measures,
both countries treat the likelihood of irreparable harm to a plaintiff without the injunction and a plaintiffs likelihood of success on the merits as
307. Fed. R. Civ. P. 65 (governing preliminary injunctions); Fed. R. Civ. P. 64 (governing
prejudgment attachments).
308. See Alliance Bond Fund v. Grupo Mexicano de Desarrollo,S.A., 143 F.3d 688, 692
(1998) (citingArthur Guinness & Sons, PLC v. Sterling PublishingCo., 732 F.2d 1095, 1099
(2d Cir. 1984)); United States v. White County Bridge Com., 275 F.2d 529, 534 (7th Cir.
1960) 2 FR Serv 2d 107, cert. denied; 364 US 818 (1960), 5 L. Ed. 2d 48, 81 S. Ct. 50 (stating
that the "function of the equitable remedy of injunction ... is preventive, prohibitory, protective, or restorative, as the law and circumstances of case warrant"); id. at 11; U.S. v.
Criminal Sheriff, 19 F.3d 238, 240 (5th Cir. 1994) (utilizing injunctive relief to preserve the
status quo so that a court may render a meaningful final decision); see also Moore's Federal
Practice at § 65.04.
309. See id. at 293; see also Andrews, supra n. 306, at § III.
310. Greek Code of Civil Procedure at art. 323 (using substantive case law to interpret
and apply the "urgency" and "imminent danger" criteria).
311. Greek Code of Civil Procedure at art. 683 et seq.
312. See e.g. Greek Code of Civil Procedure at art. 725 (providing for judicial custody of
commercial and professional books or documents). For a brief presentation in English of
the Greek system of provisional measures, see http://europa.eu.int/comm/justice-home/doc_
centre/civil/studies/doc/prov measures-l-en.pdf (accessed Nov. 14, 2004).
313. See Andrews, supra n. 306, at § III; see also Draft Principles of Transnational Civil
Procedure at Principles 5.8, 8; Greek Code of Civil Procedure at art. 683 et seq.
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crucial factors. 3 1 4 Additionally, it is clear that there is also a need to
balance the applicant's interest in vindicating his claim and the danger
of irreparable loss or damage to the respondent if the order is granted
without proper cause. 3 15 This balancing of interests should reflect an
examination of whether there is a substantial risk that the defendant
would attempt to dissipate or remove assets, 3 16 supported by adequate
indications 3 17 of his intention to do so, 3 18 taking also into account the
320
interests of justice, 3 19 proportionality and the defendant's privacy.
314. Greek Code of Civil Procedure at art. 682; Maryland UndercoatingCo. v. Payne,
603 F.2d 477, 481 (4th Cir. 1979) (stating that a decision to grant or deny interlocutory
injunctive relief should be based upon a flexible interplay among all relevant factors);
Unisys Corp. v. DatawareProducts,Inc., 848 F.2d 311, 314-15 (1st Cir. 1988) (demonstrating that a showing of irreparable injury and favorable balance of harms was necessary in
an action by creditor against corporate successor of corporate debtor and against individual
who was officer of each, where it was alleged that debtor and its officers conspired to defraud creditor by liquidating assets of debtor and transferring them at sacrifice prices to
customers or successor corporation; the district court required defendants to file audited
balance sheet, to submit reports of financial transactions, and to confine stock transfers to
ordinary course of business).
315. Greek Code of Civil Procedure at art. 682; Mylan Pharms., Inc. v. Thompson, 207
F. Supp. 2d 476, 484 (N.D. W.VA. 2001) (ruling that where the balancing of hardships did
not tip decidedly in plaintiffs favor, at least part of FDA's ruling was reasonable, and public interest weighed in favor of denying the motion); St. Charles Mfg. Co. v. St. Charles
FurnitureCorp., 482 F. Supp. 397, 405 (N.D. Ill. 1979) (stating that a "decision to grant or
deny preliminary injunction, an extraordinary remedy, requires balancing of several factors, including likelihood of success on merits, lack of adequate remedy at law, lack of irreparable harm if injunction is not issued and comparison of relative hardships imposed on
parties"); Hartford v. Hills, 408 F. Supp. 879 (D. Conn. 1975) (stating that the court must
consider the impact of preliminary injunction on various defendants in effort to balance
equities: thus, where a grant of interim relief cannot possibly harm the interests of certain
defendants, such is appropriate even though other defendants' interests will suffer somewhat where denial of interim relief could well result in defendants' obtaining all they seek
from litigation before it is even decided); see Andrews, supra n. 306, at § III; Draft Principles of Transnational Civil Procedure at Principles 5.8, 8, P8A-P8G (accompanying
comments).
316. Horizon Mktg. v. Kingdom Intl. Ltd., 244 F. Supp. 2d 131, 134 (E.D.N.Y. 2003)
(entitling produce sellers to a preliminary injunction barring produce buyers from dissipating assets of trust that the Perishable Agricultural Commodities Act of 1930 formed, 7
USCS § 499a et seq., as sellers showed irreparable harm (risk that trust funds would be
dissipated, real risk in light of corporation's insolvency) and were likely to succeed on merits, since parties did not dispute that sellers had not been paid for produce sold to one or
both defendants).
317. In Greek law, due to the provisional nature of the security measures, a plaintiff
need not prove his claim, but must provide enough evidence that he is likely to succeed in
the mail action. Greek Code of Civil Procedure at art. 690.
318. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 8 (1978) (finding that a
court can issue an injunction only after plaintiff has established that conduct sought to be
enjoined is illegal and that defendant, if not enjoined, will engage in such conduct).
319. Hartford v. Hills, 408 F. Supp. 879, 884 (D. Conn. 1975) (ruling that preliminary
injunctive relief is appropriate where it may be necessary to prevent one party from being
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It is also advisable that the principles set a financial limit to such
measures, for instance, to the total sum the petitioner claims. 3 2 1 It is
necessary to stress that such provisional measures be of a conservative
nature only, and do not entitle the claimant to enforce against the
debtor's assets. 3 22 This means the claimant must obtain an enforceable
instrument, i.e., a substantive judgment or arbitration award, a settlement agreement recorded in court minutes or in some form of public act
which is enforceable under the law of the country of origin.
In the context of protecting the defendant's interest in his property,
the principles should also include special provisions to assure that
prompt review of the order imposing the provisional measure is available
to the defendant, and that he/she has the opportunity to seek its amendment or dismissal. 3 23 Additionally, the plaintiff should accept the responsibility to compensate the defendant for any loss the provisional
measure causes, if it is later determined that that court should not have
granted the measure. 32 4 It is advisable that the plaintiff provide some
able to render another's claim moot by acting quickly to insure that there will be something
left to decide); Price v. Block, 535 F. Supp. 1239, 1244 (E.D. N.C. 1982), affd without op.,
(1982, CA4 NC) 685 F.2d 431 (explaining that the controlling reason for the judicial power
to issue temporary injunctions is so a court may thereby prevent such a change in relations
and conditions of persons and property as may result in irremediable injury to some of
parties before their claims can be investigated and adjudicated).
320. Lately, the privacy issue has become a bone of contention between the E.U. and
U.S., and could potentially be irreconcilable, given the fact that the E.U. and U.S. often
adopt different approaches to the subject. For differences in the privacy protection between
the E.U. and U.S., see Steven R. Salbu, CorporateGovernance, StakeholderAccountability,
and SustainablePeace: The European Union DataPrivacy Directive and InternationalRelations, 35 Vand. J. Transnatl. L. 655, 666 (2002) (noting that "privacy considerations that
may be considered negligible in the United States are taken very seriously by the European
Union"); see also generally Julia Gladstone, The Impact of E-Commerce on the Laws of Nations Article: The U.S. Privacy Balance and the EuropeanPrivacy Directive:Reflections on
the United States Privacy Policy, 7 Willamette J. Int'l. L. & Disp. Resol. 10, 14 (2000);
Seagrumn Smith, Microsoft and the European Union Face Off Over Internet Privacy Concerns, 2002 Duke L. & Tech. Rev. 14 (2002).
321. See Draft Principles of Transnational Civil Procedure at Principles 5.8, 8, P8A-P8G
(accompanying comments); Greek Code of Civil Procedure at art. 688 (requiring the plaintiff/petitioner to specify the amount he is requesting); see also generally Andrews, supra n.
306.
322. Greek Code of Civil Procedure at art. 695.
323. Greek Code of Civil Procedure at art. 694-98; see also generally Andrews, Provisional and Protective Measures, § III.
324. Greek Code of Civil Procedure at art. 694. According to this provision, if the plaintiff does not offer security, the security measure is revoked. Additionally, if the court grants
security measures on account of plaintiffs requirement to provide security, those measures
are not enforceable until the plaintiff satisfies the security requirement. Id. at art. 701; see
also Geoffrey C. Hazard, Jr., Michele Taruffo, Rolf Sturner, Antonio Gidi, Principlesand
Rules of TransnationalCivil Procedure:Rules of TransnationalCivil Procedure,33 N.Y.U.
J. INTL. L. & POL. 793, 17 (2001).
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32 5

type of security.
To mutually recognize and enforce such orders, the participating
states should adopt provisions in their respective legislations that would
implement the above mentioned principles. Given that both countries
already have incorporated in their legal system the basic principles mentioned above, such an endeavor should not be difficult.
Once these countries adopt the substantial law regulating the issuance and recognition of judgments according to the principles above, the
practical part of efficiently implementing such an agreement comes into
play. To efficiently execute such an agreement, the participating states
should establish a system of direct communication and co-operation
among the competent courts in this agreement, taking advantage of all
the new technologies for fast and effective exchange of information, e.g.
e-mail, facsimile, telephone or otherwise. 3 26 To facilitate such recognition, accompanying all provisional orders should be a jointly drafted document, which would constitute a declaration that the court granting the
order has respected the procedural principles as set out in the
327
agreement.
IV.

CONCLUSION

Transnational litigation is no simple endeavor. The global patchwork of legal systems makes it even more difficult and unpredictable.
The remedies available today may not always prove to be effective for the
average American litigant. 328 Therefore, iinternational co-operation is
indispensable. However, a multinational treaty providing for the recognition and enforcement of judgments cannot work unless there has been,
at least, a minimum harmonization of substantial laws, and in the present case, jurisdictional laws. The long negotiations of the Hague Convention have proven that such a harmonization in a world so different
culturally, ethnologically, historically and politically is slow and uncertain. 3 29 What is possible however, is the initiation of such an effort
among countries with similar legal systems and the conclusion of bilat3 30
eral or regional treaties, following the example of the E.U. countries.
Instead of rejecting the Hague Draft Convention on Jurisdiction and
325. Id.; but see Draft Principles of Transnational Civil Procedure at Principle 3.3.
326. See Andrews, supra n. 306, at § III.
327. See id. at § III.
328. See id. at § III(A) and general discussion (presenting the problems an American
litigant could face today).
329. See id. at § III(A)(3) (presenting the current Hague impasse).
330. See id. (presenting the Brussels Convention/Regulation about how the E.U. countries have dealt with this issue).
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Foreign Judgments in Civil and Commercial Matters completely, 3 3 1 the
participating nations should seize the opportunity and attempt to resolve
the controversies and any subsequent objections 33 2 that parties affected
during the second session of the Diplomatic Conference may voice. After
all, if this Convention succeeds, American litigants shall benefit greatly
for years to come, 33 3 provided that countries address some of the current
controversies. If it fails, it would be a challenge for the next generation
to resume discussion, while the issues that initiated its negotiation will
continue to tormentbusinesses and consumers, especially in the
borderless space of the Internet.
In the meantime, there is no reason not to proceed to negotiations
with separate countries. This is necessary, given the relations and needs
as applied to specific states based on years of experience in the negotiations of the Hague and with the principles that ALI/UNIDROIT promulgated. 334 Such bilateral or multilateral (but on a smaller scale)
agreements will not only benefit the American plaintiff, but might eventually provide a pattern, a model agreement for adoption, not just between the U.S. and the E.U., where infrastructure and legal ties are
sufficiently strong, but throughout the world.
331. See Franklin & Morris, supra n. 221, at pt. II (discussing why an international
convention on jurisdiction and enforcement may be unimportant).
332. See id. at pt. III(A) (2) (discussing the objections against the Convention).
333. See Trooboff, supra n. 235 (available at http://www.cov.com/publications/download/
oid6609/243.pdf) (author Trooboff is a partner at Wash. DC. Covington & Burling, and a
member of U.S. delegation to the Hague Conference on Private International Law).
334. See Franklin & Morris, supra n. 221, at pt. III (A) (3) with accompanying endnotes
(discussing the current Hague standstill and the ALI proposals).

